Comptroller  of  the  Currency 
Administrator  of  National  Banks 


Washington.  DC  20219 


QUARTE  RLY 


JOURNAL 


Volume  6 
Number  4 


Office  of  the  Comptroller  of  the  Currency 

December  1987 


Comptroller . Robert  L.  Clarke 

Policy  Group 

Chief  Counsel  . Paul  Allan  Schott 

Senior  Deputy  Comptroller  for  Administration . Judith  A.  Walter 

Senior  Deputy  Comptroller  for  Bank  Supervision  Operations  . Dean  S.  Marriott 

Senior  Deputy  Comptroller  for  Bank  Supervision  Policy . Robert  J.  Herrmann 

Senior  Deputy  Comptroller  for  Corporate  and  Economic  Programs . J.  Michael  Shepherd 

Senior  Deputy  Comptroller  for  Legislative  and  Public  Affairs  . Frank  Maguire 

Special  Adviser  to  the  Comptroller . Dana  Cook 


Background 

The  Office  of  the  Comptroller  of  the  Currency  (OCC)  was 
established  in  1863  as  a  bureau  of  the  Department  of  the 
Treasury.  The  OCC  is  headed  by  the  Comptroller  who  is 
appointed  by  the  President,  with  the  advice  and  consent 
of  the  Senate,  for  a  5-year  term. 

The  OCC  regulates  national  banks  by  its  power  to: 

•  Approve  or  deny  applications  for  new  charters, 
branches,  capital  or  other  changes  in  corporate  or 
banking  structure. 

•  Examine  the  banks. 

•  Take  supervisory  actions  against  banks  which  do  not 
conform  to  laws  and  regulations  or  which  otherwise 
engage  in  unsound  banking  practices,  including 
removal  of  officers,  negotiation  of  agreements  to 
change  existing  banking  practices  and  governing 
bank  lending  and  investment  practices  and  corporate 
structure. 

•  Issue  rules  and  regulations  concerning  banking  prac¬ 
tices  and  governing  bank  lending  and  investment 
practices  and  corporate  structure. 

The  OCC  divides  the  United  States  into  six  geographical 
districts,  with  each  headed  by  a  Deputy  Comptroller. 

The  Office  is  funded  through  assessments  on  the  assets 
of  national  banks. 


The  Comptroller 

Robert  Logan  Clarke  became  the  26th  Comptroller  of  the 
Currency  on  December  10,  1985. 

By  statute,  the  Comptroller  serves  a  concurrent  term  as 
a  Director  of  the  Federal  Deposit  Insurance  Corporation 
and  as  a  member  of  the  Federal  Financial  Institutions 
Examination  Council. 

An  attorney,  Mr.  Clarke  was  formerly  with  the  law  firm  of 
Bracewell  &  Patterson  in  Houston,  Texas.  He  joined  the 
firm  in  1968  and  founded  its  Banking  Section  in  1972. 

Mr.  Clarke  received  a  B.A.  degree  from  Rice  University  in 
1963  and  an  LL.B.  degree  from  Harvard  University  Law 
School  in  1966.  He  served  as  a  Captain  in  the  United 
States  Army  from  1966  to  1968. 
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Home  Equity  Lending  at  Commercial  Banks 


Home  equity  lines  of  credit  (HELCs)  are  revolving  credit 
facilities  secured  by  a  second  mortgage  on  a  borrower’s 
home.  As  a  junior  lien  subordinate  to  the  first  mortgage, 
the  HELC  is  essentially  secured  by  the  borrower’s  equi¬ 
ty  in  the  property. 

In  the  past  year,  an  increasing  number  of  national  banks 
have  begun  to  offer  HELCs  to  their  customers.  Many  have 
aggressively  marketed  their  product  by  advertising  low 
initial  interest  rates  or  by  waiving  application  and  closing 
fees.  The  newness  of  the  home  equity  product  and  the 
eagerness  with  which  it  is  being  introduced  to  the  pub¬ 
lic  have  prompted  this  summary  of  the  factors  spurring 
the  growth  of  home  equity  lending  and  the  potential  risks 
that  home  equity  lending  poses  for  commercial  banks. 

Tax  Reform  Has  Stimulated  Home  Equity 
Lending 

Home  equity  lending  has  been  stimulated  by  the  Tax  Re¬ 
form  Act  of  1986  which  phases  out  tax  deductions  for  in¬ 
terest  on  non-mortgage  consumer  debt;  deductions  will 
be  limited  to  65  percent  of  interest  expense  in  1987,  40 
percent  in  1988,  20  percent  in  1989,  10  percent  in  1990 
and  eliminated  entirely  beginning  in  1991 .  With  a  few  ex¬ 
ceptions,  deductions  will  continue  to  be  permitted  on 
loans  secured  by  real  estate,  up  to  an  amount  not  to  ex¬ 
ceed  the  purchase  price  of  the  property  and  the  subse¬ 
quent  cost  of  improvements.  Because  home  equity  loans 
are  secured  by  real  estate,  they  can  preserve  the  tax 
deductibility  of  interest  expense. 

Given  the  tax  advantages  of  home  equity  loans,  it  is  like¬ 
ly  that  some  borrowers  are  already  substituting  HELCs 
for  other  forms  of  consumer  debt.  HELCs  are  also  attrac¬ 
tive  because  they  tend  to  carry  lower  nominal  interest 
rates  than  credit  card  lines  or  unsecured  consumer  in¬ 
stallment  loans. 

While  there  are  no  hard  data  on  the  total  value  of  HELC 
commitments  or  outstandings  nationwide,  some  early  evi¬ 
dence  suggests  consumers  are  substituting  HELCs  for 
other  forms  of  consumer  debt.  From  the  beginning  of 
1983  to  the  end  of  1985,  consumer  installment  credit  at 
banks  grew  by  approximately  $8.2  billion  per  quarter, 
compared  to  an  average  increase  of  $3.8  billion  per  quar¬ 
ter  in  1-  to  4-family  mortgage  loans.  Following  the  pas¬ 
sage  of  tax  legislation  in  the  third  quarter  of  last  year,  how¬ 
ever,  banks  added  only  $3  billion  in  consumer  installment 
debt,  compared  to  $13  billion  in  new  1-  to  4-family  mort¬ 
gage  loans,  through  the  first  quarter  of  this  year.  Though 
such  evidence  is  not  conclusive,  it  does  suggest  a  coin¬ 
cidental  relationship  with  the  change  in  the  tax  law. 


In  addition,  surveys  conducted  this  spring  by  the  Univer¬ 
sity  of  Michigan  suggested  that  the  principal  use  of 
HELCs  had  been  to  pay  off  other  debts,  in  particular, 
credit  card  balances  and  bank  loans.  Home  improvement 
ranked  a  distinct  second  in  the  frequency  of  use  The  sur¬ 
vey’s  sample  size  was  very  small,  however,  so  the  results 
may  not  represent  a  national  pattern. 

Commercial  banks  will  begin  reporting  data  on  HELC  out¬ 
standings  in  the  December  call  report.  For  the  moment, 
the  only  reliable  banking  data  on  HELC  exposure  come 
from  160  large  banks  that  report  weekly.  These  banks, 
which  hold  approximately  half  of  all  commercial  bank  as¬ 
sets,  began  reporting  their  HELC  outstandings  to  the  Fed¬ 
eral  Reserve  on  June  17  of  this  year.  The  data  indicate 
that  these  banks  held  HELC  outstandings  of  $13.1  billion 
on  August  18,  up  from  $12  billion  2  months  earlier.  Nine¬ 
ty  percent  of  these  outstandings  were  in  just  three  OCC 
districts:  the  northeast  ($6.6  billion),  the  west  ($3.0  billion), 
and  the  southeast  ($2.2  billion).  Outstandings  in  the  cen¬ 
tral,  midwest,  and  southwest  have  been  negligible. 

Financial  Leverage  Is  Increasing 

HELCs  offer  households  a  new  vehicle  to  increase  finan¬ 
cial  leverage  at  a  time  when  analysts  are  already  con¬ 
cerned  about  the  burden  of  household  debt.  Household 
debt  is  continuing  to  grow  faster  than  disposable  (after¬ 
tax)  income,  and  household  liabilities  are  accumulating 
faster  than  financial  assets.  As  a  result,  it  appears  that 
lending  to  the  household  sector  is  becoming  more  risky; 
personal  bankruptcies  grew  35  percent  in  1986  to  reach 
a  record  high. 

Fundamentally,  any  borrowing  vehicle  that  makes  it  eas¬ 
ier  for  individuals  to  increase  their  financial  leverage  will 
result  in  greater  risk  for  some,  or  all,  of  their  creditors.  Un¬ 
less  borrowers  use  HELCs  only  to  substitute  for  other 
loans,  the  assumption  of  additional  debt  will  place  new 
claims  on  the  borrower’s  cash  flow  and  narrow  the  mar¬ 
gin  of  error  on  previous  extensions  of  credit,  such  as 
credit  cards,  unsecured  personal  loans,  and  first  mort¬ 
gages.  As  a  result,  even  banks  that  do  not  offer  HELCs 
will  have  to  monitor  more  closely  the  current  financial  con¬ 
dition  of  their  individual  borrowers. 

Banks  Face  Risks  From  Home  Equity  Lending 

At  first  glance,  home  equity  loans  appear  to  be  safe  and 
relatively  easy  new  products  for  banks  to  introduce.  Home 
equity  loans  are  typically  secured  by  the  borrower's  resi¬ 
dence,  meaning  that  the  quality  of  the  collateral  is  high 
and  that  the  borrower  will  assign  a  high  priority  to  servic- 
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ng  the  debt  on  time  In  addition,  the  banks  are  general¬ 
ly  extending  a  variable  rate  instrument  that  passes  interest 
rate  risk  to  the  borrower  HELCs  do,  however,  pose  sub¬ 
stantial  risks  to  lenders. 

Credit  Risk 

HELCs  introduce  new  twists  into  two  components  of  credit 
risk,  specifically  default  risk  and  collateral  risk.  Default  risk 
represents  the  probability  that  the  borrower’s  cash  flow 
will  not  be  enough  to  service  the  debt.  Collateral  risk 
represents  the  probability  that  the  collateral  value  will  not 
fully  compensate  the  bank  for  loan  losses. 

Default  Risk.  The  increase  in  leverage  increases  the  likeli¬ 
hood  that  the  borrower’s  cash  flow  will  be  insufficient  to 
repay  financial  obligations.  In  the  case  of  HELCs,  these 
concerns  are  intensified  by  two  factors.  First,  HELCs  are, 
in  part,  collateral-based  lending  agreements.  As  such, 
there  is  a  concern  that  some  banks  rushing  into  home 
equity  lending  may  be  lending  against  unrealized  capi¬ 
tal  gains  rather  than  cash  flow.  Second,  proper  credit  risk 
assessment  includes  evaluating  details  of  the  borrower’s 
liability  structure.  If  the  first  mortgage  carries  an  adjusta¬ 
ble  rate,  the  bank  must  assess  whether  the  borrower  can 
handle  payment  increases  from  both  the  first  mortgage 
and  the  HELC  account. 

Collateral  Risk.  Although  the  HELC  is  secured  by  the  bor¬ 
rower’s  equity  in  the  home,  the  bank  is  the  junior  lien¬ 
holder  and  as  such  faces  important  second  position  risks. 
At  least  two  warrant  mention.  First,  the  bank  must  deter¬ 
mine  whether  negative  amortization  is  possible  under  the 
first  mortgage.  If  so,  the  first  mortgage  principal  could  ex¬ 
ceed  the  original  amount  advanced,  thereby  decreasing 
the  remaining  home  equity  that  secures  the  bank’s  sec¬ 
ond  position.  Second,  lien  priority  law  in  some  states 
makes  it  difficult  or  dangerous  to  extend  residential^  se¬ 
cured  loans  in  the  form  of  revolving  credit.  Not  all  states 
permit  the  security  interest  in  future  advances  of  credit 
to  relate  back  to  the  original  filing  of  the  mortgage  or  deed 
of  trust  The  risk  is  that,  between  HELC  advances,  another 
creditor  (such  as  a  building  contractor)  might  file  a  secu¬ 
rity  interest  on  the  residence;  subsequent  advances  of 
credit  by  the  bank  might  then  rank  behind  that  creditor 
in  lien  priority. 

Operational  Risks 

The  combination  of  revolving  credit,  variable  rate,  and 
mortgage  security  features  makes  HELCs  a  new  product 
for  banks  Not  only  will  banks  have  to  write  —  and  train 
staff  m  new  policies  and  procedures  to  offer  the 
product  but  many  will  also  have  to  engineer  important 
changes  in  their  MIS  systems  to  administer  HELCs  effec¬ 
tively 


Other  Risks 

In  addition,  HELCs  pose  two  other  risks  which  have 
aspects  of  both  credit  risk  and  operational  risk  —  new 
product  risk  and  marketing  risk. 

New  Product  Risk.  HELCs  combine  risk  elements  of 
both  residential  mortgage  lending  and  consumer  lend¬ 
ing.  Not  all  commercial  banks,  however,  are  equally  ex¬ 
perienced  in  home  mortgage  lending;  many  avoid  this 
line  of  business  altogether.  The  risk  is  that  banks  inex¬ 
perienced  in  home  mortgage  lending  will  attempt  to  use 
in-house  staff  to  handle  the  appraisal,  title  search,  clos¬ 
ing,  and  credit  insurance.  Yet  it  is  precisely  in  these  func¬ 
tions  where  potential  risks  of  HELC  exposure  lie.  Perform¬ 
ing  them  from  inside  the  bank,  when  management  is  not 
experienced  in  home  mortgage  lending,  may  jeopardize 
the  safety  of  the  bank’s  exposure. 

Marketing  Risk.  Competition  for  HELC  market  share  may 
lead  banks  to  cut  operational  corners  and  jeopardize  the 
secured  status  of  the  loan.  HELC  closing  costs  —  for  ap¬ 
praisal,  title  search,  lien  recordation,  title  insurance,  etc. 
—  can  easily  amount  to  $800  and  reach  $2,000  in  cer¬ 
tain  markets.  There  have  been  numerous  press  reports 
of  banks  waiving  these  closing  costs  as  an  aggressive 
marketing  promotion  to  capture  customers  in  highly  com¬ 
petitive  markets.  Aside  from  the  simple  opportunity  costs 
and  lowered  profitability  of  waiving  fees,  there  lie  poten¬ 
tially  much  more  damaging  consequences  if  the  bank 
also  bypasses  the  services  these  fees  normally  pay  for. 
Some  banks  may  be  substituting  “drive  by’’  appraisals 
for  professional  on-site  ones;  this  practice  may  jeopardize 
the  perfection  of  the  bank’s  security  as  junior  lienholder 

Compliance  Risk 

Because  HELCs  are  secured  by  residences  there  are 
complicated  Fair  Housing  and  Home  Mortgage  Dis¬ 
closure  requirements.  Some  banks  may  offer  the  HELC 
product  without  being  fully  aware  of,  and  without  com¬ 
plying  with,  these  additional  requirements. 

Political  Risk 

Finally,  the  political  sensitivity  of  housing  as  a  public  issue 
throws  an  unpredictable  element  into  risk  assessment 
Legislative  moratoria  on  foreclosures  have  been  declared 
by  localities  in  farming  and  oil  states,  and  courts  have  ac¬ 
knowledged  the  legality  of  government  actions  to  deny 
contract  rights,  under  exceptional  conditions  and  in  the 
public  interest.  In  addition,  there  are  many  obstacles, 
legal  steps,  and  borrower  defenses  that  stand  between 
the  bank  and  foreclosure.  In  approximately  half  the  states, 
banks  must  go  through  a  process  called  “judicial  fore¬ 
closure,"  which  involves  at  least  eight  steps,  all  accom¬ 
plished  through  the  court  as  an  intermediary. 
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Summary 

Home  equity  lending  has  grown  rapidly  since  the  pas¬ 
sage  of  the  Tax  Reform  Act  of  1986.  From  the  borrower’s 
perspective,  relatively  low  interest  rates,  especially  initially, 
and  certain  tax  advantages,  if  the  loan  is  properly  struc¬ 
tured,  make  home  equity  loans  an  attractive  alternative 
to  credit  card  loans  or  consumer  installment  loans. 

From  the  lender’s  perspective,  home  equity  loans  are  a 
seductively  safe  and  relatively  easy  new  product  to  in¬ 
troduce.  They  are  typically  variable  rate  instruments  and 
are  normally  secured  by  high  quality  collateral  —  the  bor¬ 


rower's  residence.  Despite  these  features,  other  risks  exist, 
stemming  from  the  bank’s  possible  lack  of  experience 
in  home  mortgage  lending,  the  operational  and  legal 
problems  associated  with  junior  lienholder  status,  and  the 
legal  barriers,  costs,  and  possible  political  intervention  that 
can  stand  between  the  bank  and  foreclosure.  The  poten¬ 
tial  risks  HELCs  pose  to  commercial  banks  warrant  con¬ 
tinued  attention. 


Nigel  Ogilvie 

Financial  Economist 

Industry  and  Financial  Analysis  Division 
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Operations  of  National  Banks 


The  banking  industry  experienced  a  record  loss  of  $10.7 
billion  in  the  second  quarter  of  1987.  This  was  the  first 
quarterly  loss  since  the  Great  Depression.  This  loss,  which 
was  nearly  double  first  quarter  profits  of  $5.4  billion,  was 
a  direct  result  of  substantial  loan  loss  provisions  taken  by 
large  regional  and  multinational  banks  to  cover  troubled 
debts  to  developing  countries. 

International  Lending 

Total  foreign  lending  by  U.S.  commercial  banks  amount¬ 
ed  to  $297  billion  in  1986.  Over  90  percent  of  these  loans 
were  granted  by  the  largest  U.S.  banks,  those  with  as¬ 
sets  in  excess  of  $10  billion. 

Nearly  one-third  of  the  international  exposure  of  these 
large  banks  is  to  debtors  that  have  restructured  their  debt 
during  the  past  5  years.  One  of  the  largest  of  these  trou¬ 
bled  international  borrowers  is  Brazil,  which,  on  Febru¬ 
ary  20  of  this  year,  declared  a  moratorium  on  interest  pay¬ 
ments  on  its  $67  billion  in  foreign  bank  debts.  As  a  result, 
banks  with  loans  to  Brazil  suffered  a  significant  increase 
in  nonaccrual  loans  and  made  substantial  provisions  for 
loan  losses. 

At  the  26  national  banks  with  more  than  $10  billion  in  as¬ 
sets,  for  example,  nonaccrual  loans  jumped  from  $14.3 
billion  to  $24.6  billion  in  the  first  6  months  of  1987.  Com¬ 
pared  to  total  loans,  nonaccrual  loans  among  these  banks 
were  about  double  the  industry  median. 

In  light  of  the  rise  in  nonaccrual  loans,  these  banks  have 
augmented  their  loan  loss  reserves.  Their  loss  reserves 
now  amount  to  more  than  3.5  percent  of  total  loans,  more 
than  twice  the  industry  median.  In  the  second  quarter 
alone,  they  made  provisions  for  loan  losses  amounting 
to  about  $12.3  billion;  the  median  second  quarter  loss 
provision  among  these  national  banks  was  2.9  percent 
of  average  assets,  nearly  10  times  the  industry  median. 

These  massive  provisions  in  the  second  quarter  substan¬ 


tially  reduced  equity  capital  at  the  large  national  banks 
Their  median  ratio  of  equity  capital  to  assets,  for  exam¬ 
ple,  dropped  to  4.6  percent  from  5.3  percent  at  the  end 
of  1986.  Although  primary  capital  ratios  generally  in¬ 
creased,  a  much  higher  proportion  of  primary  capital  was 
made  up  of  loan  loss  reserves;  a  small  proportion  was 
comprised  of  equity  capital. 

The  Performance  of  National  Banks 

The  international  lending  crisis  affects  principally  large 
banks,  but  second  quarter  results  were  generally  lack¬ 
luster  for  national  banks  of  all  sizes.  Although  the  num¬ 
ber  of  problem  national  banks  appears  to  be  stabilizing, 
314  national  banks  were  rated  4  or  5  on  June  30,  nearly 
three  times  as  many  as  5  years  earlier.  In  addition,  37  na¬ 
tional  banks  failed  in  the  first  6  months  of  the  year,  a  post- 
Depression  high. 

Profitability  continued  to  be  a  problem.  Nearly  one  na¬ 
tional  bank  in  five  lost  money  in  the  second  quarter  and 
median  return  on  equity  dropped  below  11  percent,  a 
reduction  of  more  than  400  basis  points  in  5  years.  The 
median  return  on  assets  also  continued  to  fall,  dropping 
to  0.88  percent  from  0.98  percent  a  year  earlier. 

An  encouraging  development  can,  however,  be  noted. 
At  many  national  banks,  noncurrent  loans  have  declined 
relative  to  total  loans.  Large  banks,  affected  by  the  de¬ 
terioration  in  their  international  loans,  are  the  exception. 
Furthermore,  after  substantial  increases  in  loan  losses 
over  the  past  3  years,  the  median  ratio  of  loan  losses  to 
average  total  loans  lessened,  albeit  marginally,  in  the  sec¬ 
ond  quarter.  Nevertheless,  loan  losses  remain  well  above 
levels  of  a  few  years  ago;  the  median  loss  rate  is  nearly 
twice  as  high  as  it  was  in  1983  and  1984. 


Rose  Ho 
Financial  Analyst 

Industry  and  Financial  Analysis  Division 
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Summary  Statistics  for  National  Banks1 
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-7,209 

-23 

Number  of  Banks  with  Losses 

259 

344 

475 

721 

782 

735 

28 

19 

181 

Percent  of  Banks  with  Losses 

5.53 

7.90 

10.78 

16  14 

17.73 

17  48 

15.64 

73  08 

65.11 

Profitability 

Return  on  Avg  Equity 

14.91 

13.70 

13.47 

12.27 

10.77 

10.72 

13.16 

-9.80 

-5  92 

Return  on  Avg  Assets 

1.20 

1.09 

1.07 

0.98 

0.88 

0.88 

0  85 

-0.48 

-0  70 

Net  Operating  Income  to  Avg  Assets 

1.17 

1.09 

1.01 

0.85 

0.79 

0.79 

0.77 

-0  84 

-0  72 

Net  Interest  Income  to  Avg.  Assets 

4.33 

4  13 

4.18 

4.11 

3.93 

3  95 

3.69 

3.07 

4  08 

Noninterest  Income  to  Avg.  Assets 

0.59 

0.65 

0.67 

0.67 

0.68 

0  66 

1.27 

1.26 

0  87 

Noninterest  Expense  to  Avg.  Assets 

3.11 

3.13 

3.19 

3.28 

3.23 

3  22 

3.49 

3.22 

5.46 

Provision  to  Avg.  Assets 

0.20 

0.22 

0  31 

0.38 

0.31 

0.30 

0.53 

2.90 

0.47 

Yield  on  Earning  Assets 

12.15 

12.20 

13.76 

12.45 

9  59 

9.61 

9.41 

9  22 

10.13 

Cost  of  Funds 

8.65 

9.04 

8.87 

7.34 

6.15 

6.14 

6.23 

6  67 

6.35 

Earnings  Coverage  of  Losses 

6.45 

5.67 

4.87 

3.75 

3.20 

3  05 

4.60 

4  07 

0.05 

Asset  Quality 

Noncurrent  Loans  to  Total  Loans 

1.59 

1.55 

1.85 

2.09 

1.94 

1.94 

1.83 

4.27 

0.58 

Loss  Reserve  to  Total  Loans 

1.05 

1.04 

1.14 

1.29 

1.44 

1.42 

1.57 

3.56 

1.05 

Net  Loss  to  Avg.  Total  Loans 

0.19 

0  19 

0  30 

0.43 

0.37 

0.35 

0.50 

0.48 

0.18 

Liquidity 

Volatile  Liabilities  to  Assets 

9.40 

10  62 

10.91 

10.94 

10  65 

10.14 

25.65 

44.95 

21.14 

Liquid  Assets  to  Assets 

35.17 

33.23 

32.33 

33  22 

33.23 

33  81 

25.02 

23  04 

32  60 

Capital 

Primary  Capital  Ratio 

8  42 

8.34 

8.40 

8  43 

8.50 

8  61 

7  29 

7.08 

11.51 

Total  Capital  to  Assets 

8.61 

8.50 

8  57 

8  57 

8  64 

8.73 

7.63 

7.56 

11.61 

Equity  Capital  to  Assets 

7.94 

7.75 

7.78 

7.71 

7.71 

7.81 

6.16 

4.60 

10.68 

Off-Balance  Sheet 

Standbys  to  Assets 

0.14 

0.07 

0.15 

0.19 

0.23 

0.19 

2.53 

8  06 

0  07 

Commitments  to  Assets 

0.00 

0.00 

0.07 

0.69 

1.52 

1.23 

17  58 

29.71 

2.27 

Growth  Rates 

Assets  (%) 

9.80 

9.16 

6  99 

6.83 

4  33 

4.19 

7.43 

5.76 

23.33 

Equity  Capital  (%) 

9.65 

8.40 

8  39 

7.31 

5.84 

5  75 

9.41 

-2  99 

-4.91 

Number  of  Failed  National  Banks3 
Number  of  Problem  National  Banks 

4 

12 

13 

24 

37 

35 

0 

0 

2 

(4&5)3 

109 

163 

254 

301 

314 

'  Data  are  medians  for  established  banks  unless  otherwise  noted;  established  banks  exclude  new  banks.  All  ratios  are  expressed  as  percentages 
2New  banks  are  banks  that  have  been  in  operation  less  than  three  years  and  have  assets  less  than  $25  million 
includes  established  and  new  banks. 
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Recent  Corporate  Applications 


On  July  21,  1987,  the  Office  approved  a  noncash  capital 
injection  submitted  by  Liberty  National  Bank,  Dallas, 
Texas.  The  applicant  requested  permission  to  change  its 
capital  structure  by  accepting  1.05  acres,  adjacent  to  the 
bank,  from  its  holding  company  in  exchange  for  136,000 
shares  of  common  stock  at  $10  per  share.  The  Office  de¬ 
termined  the  land  was  properly  valued  and  that  the  ap¬ 
plicant  had  adequately  demonstrated  that  the  bank  would 
use  the  land  in  the  day-to-day  conduct  of  its  banking 
business. 

On  the  same  date,  the  Office  conditionally  approved  the 
purchase  and  assumption  of  Toy  National  Bank  (Toy)  by 
Norwest  Bank,  N.A.,  Sioux  City,  Iowa  (Norwest).  This  ap¬ 
plication  raised  questions  regarding  the  Office’s  policy 
of  requiring  the  purchaser  to  assume  all  liabilities,  includ¬ 
ing  contingent  liabilities,  of  the  target  bank  when  that  bank 
goes  into  liquidation.  This  policy  is  designed  to  ensure 
that  adequate  protections  are  available  to  the  creditors 
of  the  target  bank.  The  application  filed  in  March  did  not 
specify  that  all  contingent  liabilities  would  be  assumed. 
After  several  discussions  with  the  applicants,  the  Office 
agreed  to  review  amendments  to  the  application 
designed  to  address  the  issues  of  contingent  liabilities 
and  creditor  protection.  Upon  review  of  this  information, 
we  found  no  compelling  reason  to  deviate  from  current 
policy.  Therefore,  the  Office  approved  the  application  on 
the  condition  that  the  agreement  between  Toy  and  Nor¬ 
west  be  amended  to  provide  for  the  assumption  of  all  lia¬ 
bilities,  including  contingent  liabilities. 

On  August  6,  1987,  an  application  received  from  a  bank 
experiencing  supervisory  problems  was  denied.  The  ap¬ 
plication,  a  reverse  stock  split,  involved  a  decrease  in  cap¬ 
ital  and  was  submitted  for  the  purpose  of  eliminating 
minority  shareholders.  Although  the  proposal  itself  was 
in  accordance  with  OCC  guidelines,  problems  with  cap¬ 
ital  adequacy  and  continuing  deterioration  in  the  bank’s 
condition  raised  many  concerns.  Additionally,  bank 
management  refused  to  stipulate  to  an  order  to  cease 
and  desist  and  had  not  been  cooperative  in  returning  the 
bank  to  a  sound  condition. 

A  notice  of  change  in  bank  control  was  filed  for  a  bank 
that  was  likely  to  fail  without  a  substantial  infusion  of  cap¬ 
ital.  Fraudulent  activities  by  the  bank’s  former  chief  execu¬ 
tive  officer  were  substantially  responsible  for  the  bank's 
condition.  Routine  FBI  namechecks  and  other  sources 
turned  up  significant  derogatory  information  concerning 
other  companies  and  relationships  of  the  purchaser.  In 
conjunction  with  Securities  and  Corporate  Practices  and 
Enforcement  and  Compliance  divisions,  the  Corporate 
Activity  Division  performed  an  extensive  background  in¬ 


vestigation.  Recognizing  that  the  Office  had  problems 
with  the  purchaser,  and  noting  that  the  Office  had  extend¬ 
ed  the  time  for  review  of  the  notice  of  change  in  control 
the  bank  terminated  the  agreement  it  had  entered  into 
with  the  purchaser.  The  notice  was  withdrawn  before  a 
decision  was  rendered. 

During  the  first  quarter  (March  27,  1987),  the  Office  ap¬ 
proved  a  series  of  applications  related  to  Chemical  New 
York  Corporation’s  acquisition  of  Texas  Commerce  Banc- 
shares,  Inc.  To  summarize,  Texas  Commerce  Bank,  Na¬ 
tional  Association,  Houston,  Texas  (TCB-Houston),  pro¬ 
posed  to  purchase  the  assets  and  assume  the  liabilities 
of  Texas  Commerce  Bank  -  River  Oaks.  National  Associ¬ 
ation,  Houston,  Texas  (TCB-River  Oaks).  In  normal  pur¬ 
chase  and  assumption  transactions,  the  bank  would  go 
into  voluntary  liquidation  and  settle  its  affairs.  In  this  trans¬ 
action,  however,  TCB-River  Oaks  became  an  inactive,  shell 
bank  for  a  moment  in  time.  TCB-Houston  and  other  sub¬ 
sidiaries  of  TCB  then  paid  a  non-cash  dividend  to  the  par¬ 
ent  in  the  form  of  non-performing  assets.  This  served  to 
"cleanse”  the  subsidiary  banks  of  most,  if  not  all,  of  their 
non-performing  loans.  The  parent  company  then  down- 
streamed  these  non-performing  assets  to  TCB-River  Oaks 
(the  inactive  bank)  in  the  form  of  a  capital  contribution. 
Finally,  the  parent  (TCB),  as  the  sole  stockholder  of 
TCB-River  Oaks,  distributed  all  of  the  outstanding  shares 
of  TCB-River  Oaks,  to  its  stockholders.  The  result  of  this 
entire  transaction  was  to  transfer  the  non-performing  as¬ 
sets  to  TCB’s  shareholders  in  a  manner  similar  to  the 
FDIC’s  open-bank  assistance  program  (transferring  the 
loss  and  other  bank  problems  to  the  owner  of  the  bank 
as  if  the  bank  had  actually  failed).  Chemical,  as  a  result, 
acquired  TCB  on  a  relatively  "fresh  start"  basis. 

On  October  2,  1987,  the  Office  approved  applications  for 
The  National  Bank  of  Commerce,  Memphis,  Tennessee, 
(five  applications)  and  The  First  National  Bank  of  Living¬ 
ston,  Livingston,  Tennessee,  (one  application)  to  estab¬ 
lish  branches  in  counties  other  than  those  in  which  the 
applicant’s  principal  offices  were  located  Under  the 
McFadden  Act,  12  U.S.C.  36,  national  banks  may  branch 
to  the  same  extent  as  state  banks  in  the  state  in  which 
they  are  located.  Tennessee  prohibits  a  state-chartered 
commercial  bank  from  branching  outside  the  county  in 
which  its  principal  office  is  located  (although  any  bank 
in  the  state  can  branch  into  either  of  the  four  largest 
SMSA’s  in  the  state).  State-chartered  savings  and  loan 
associations,  however,  under  specific  conditions,  enjoy 
statewide  branching  privileges  provided  that  they  have 
been  chartered  for  a  period  of  at  least  five  years  Rely¬ 
ing  on  the  recent  Dept,  of  Banking  and  Consumer 
Finance  of  Mississippi  v.  Clarke.  809  F.2d  266  (5th  cir ) 
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cert  denied.  55  US.L.W  (BNA)  3853  (June  22,  1987) 
( Deposit  Guaranty),  the  applicants  argued  that 
Tennessee-chartered  savings  and  loan  associations  were 
State  banks  carrying  on  the  banking  business”  for 
purposes  of  12  U.S.C.  36  (h)  and,  therefore,  they  should 
be  able  to  establish  branches  across  county  lines  under 
12  U  S.C  36  (c)  Upon  review,  the  Office  determined  that 
Tennessee  savings  and  loan  associations  are  autho¬ 


rized  to  branch  under  state  law  and  such  associations 
are  carrying  on  the  business  of  banking,  making  them 
“State  banks"  for  purposes  of  12  U.S.C.  36(h).  Therefore, 
the  Office  concluded  that  national  banks  in  Tennessee 
may  branch  to  the  same  extent  as  Tennessee  savings  and 
loans  associations,  i.e. ,  statewide,  subject  to  the  same 
conditions  imposed  on  savings  and  loan  associations 
under  Tennessee  law. 
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Remarks  by  Robert  L.  Clarke,  Comptroller  of  the  Currency,  before  the  Atlanta 
OCC  Compliance  Conference,  Atlanta,  Georgia,  July  9,  1987 


As  a  former  banking  attorney  in  practice  for  more  than 
20  years,  I  dealt  with  banking  supervisors  on  compliance 
issues  many  times  on  behalf  of  my  clients.  Those  people 
who  think  of  banking  as  a  dry  and  emotionless  business 
should  have  been  around  for  the  discussions  I  had  with 
both  sides  on  these  matters. 

In  the  last  year  and  a  half  since  I  changed  hats  and  be¬ 
came  a  banking  supervisor  myself,  I’ve  learned  one  les¬ 
son  in  the  compliance  field:  It  sure  was  easier  to  throw 
grenades  than  it  is  to  catch  them.  Yet,  coming  as  I  do 
from  long  experience  with  banking,  I  can  understand  the 
frustration  that  bankers  have  in  trying  to  comply  with  laws 
and  regulations  that  may  have  little  direct  tie  to  bank  safety 
and  soundness  —  the  reason  bank  supervisors  were 
created  in  the  first  place. 

One  thing  I’ve  learned  in  Washington  the  last  several 
months  is  that  —  when  it  comes  to  compliance  issues 
—  bank  examiners  are  likely  to  be  frustrated,  too.  And 
for  the  same  reason  as  bankers:  these  issues  may  have 
only  an  indirect  tie  to  banking  safety  and  soundness, 
which  is  the  reason  banking  supervisors  were  created 
in  the  first  place. 

What  we  all  must  realize,  I  believe,  is  that  consumer  legis¬ 
lation  and  regulation  are  not  just  the  product  of  passions 
of  the  moment  —  nor  are  they  entirely  the  product  of 
consumer-interest-group  political  grandstanding.  Rather, 
as  the  long-time  banking  observer  Peter  Rose  points  out 
in  his  newly  published  book,  The  Changing  Structure  of 
American  Banking,  they  were  a  response  triggered  by 
the  argument  that,  “if  banks  stand  astride  the  vital  life¬ 
line  of  credit  to  consumers.  .  .  their  power  must  be  limit¬ 
ed  so  that  consumers  WILL  BE  ASSURED  of  fair  and 
equitable  treatment."  In  other  words,  these  laws  are  the 
codified  populist  fear  of  bank  power  and  influence  in 
response  to  banking's  entry  into  the  consumer  markets 
in  great  numbers  after  World  War  Two. 

From  the  fear  of  credit  discrimination  rose  the  Equal 
Credit  Opportunity  Act  of  1974,  and  others.  From  the  fear 
of  undisclosed  credit  costs  rose  the  Truth  in  Lending  Law 
of  1968,  and  others.  From  the  fear  of  the  consequences 
of  error  and  negligence  rose  the  Fair  Credit  Bill  and  Fair 
Credit  Reporting  Acts  of  1974.  And  so  on. 

Those  fears  made  these  laws  possible  but,  to  tell  the  truth, 
abuses  by  some  credit  providers  made  the  laws  —  or 
something  like  them  —  not  only  possible,  but  inevitable. 
The  abuses  may  have  been  unintentional  They  may  have 
been  the  result  of  ill-trained  or  inept  bank  employees.  But 
they  occurred,  thus  giving  substance  to  populist  fear  and 


impetus  to  consumer  protection  legislation.  As  long  as 
fear  and  abuses  continue,  consumer  protection  legisla¬ 
tion  and  regulation  will  continue. 

We've  seen  recently  how  actions  on  the  part  of  some 
bankers  have  led  to  calls  for  consumer  protection  in  the 
area  of  funds  availability.  There  have  been  many  times 
since  I  first  moved  to  Washington  where  I  would  be  at 
dinner  parties  and  when  the  other  guests  found  out  what 
I  do  they  would  ask:  “Why  do  the  regulators  force  banks 
to  hold  our  funds  for  so  long?"  Talk  about  guilt  by  as¬ 
sociation!  The  truth  is  —  the  driving  force  behind  funds 
availability  legislation  began  in  Washington  itself  —  when 
banks  there  held  the  funds  of  members  of  Congress  and 
their  staffs  for  two  or  three  weeks  at  a  time. 

Will  the  future  reflect  the  past  and  the  present?  The  same 
Peter  Rose  —  who  is  a  professor  of  business  administra¬ 
tion  at  Texas  A&M  University,  hardly  a  hotbed  of  antibus¬ 
iness  sentiment  —  warns  that  we  are  poised  on  the  edge 
of  new  consumer  protection  initiatives.  He  writes:  “While 
many  of  the  old  banking  regulations  born  in  the  Great 
Depression  era  are  certainly  dead,  new  regulations  that 
speak  more  to  the  impact  of  banking  on  the  quality  of 
life.  .  .  loom  on  the  horizon. 

“By  an  ironic  twist  of  fate,  federal  and  state  regulations 
in  the  past  have  sheltered  banking  from  many  of  the  ac¬ 
tivist  groups  and  movements  that  arouse  and  focus  public 
opinion  in  the  United  States. 

“Deregulation  is  beginning  to  dismantle  that  shield  of  pro¬ 
tection  and  expose  the  industry  to  increased  public  scru¬ 
tiny  regarding  the  quantity,  quality,  mix,  and  cost  of  bank¬ 
ing  services. 

“Nowhere  is  this  more  evident  than  in  the  recent  upsurge 
of  credit  discrimination  suits  and  in  consumer  lobbying 
efforts  to  control  credit  card  interest  charges,  force  the 
offering  of  life-line  banking  services,  and  speed  up  the 
availability  of  deposited  funds.” 

Had  he  wished  to,  Peter  Rose  could  have  added  the  up¬ 
surge  in  Community  Reinvestment  Act  protests  and  other 
issues  to  that  list.  And  those  of  you  who  have  closely  fol¬ 
lowed  the  progress  of  this  year’s  banking  bill  —  as  I  have 
—  may  suspect  —  as  I  do  —  that  Rose  may  be  onto 
something  big. 

There  is  an  old  saying  in  Washington:  Congress  doesn't 
act,  it  reacts.  But  regardless  of  whether  Congress  acts 
or  reacts,  when  legislation  is  signed  into  law  we 
bankers  and  supervisors  alike  —  must  respond  We  don't 
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have  any  choice  but  to  respond  We  do,  however  have 
some  choice  in  how  we  respond 

At  the  OCC  we  have  long  agreed  with  the  philosophy  stat¬ 
ed  by  the  historian  Carl  Becker  'The  primary  purpose 
of  all  government  regulation  of  the  economic  life  of  the 
community  should  be  NOT  to  supplant  the  system  of  pri¬ 
vate  economic  enterprise,  but  to  make  it  work.' 

In  the  last  quarter  century,  we  have  translated  that 
philosophy  into  action  by: 

•  Fostering  the  competitive  position  of  banking, 

•  Relying  on  existing  private  institutional  structures 
—  such  as  the  board  of  directors  —  to  perform 
functions  that  dimmish  the  need  for  governmen¬ 
tal  intervention, 

•  Targeting  supervision  so  that  intervention  in  the 
management  decisions  of  soundly  run  institu¬ 
tions  is  minimized  and  scarce  resources  are  fo¬ 
cused  on  the  most  serious  problems,  and 

•  Promoting  bank  compliance  with  laws  and  regu¬ 
lations  in  the  consumer,  Bank  Secrecy  Act,  elec¬ 
tronic  data  processing  and  other  non-safety  and 
soundness  areas,  but  intervening  only  when 
necessary. 

In  other  words,  we  envision  three  lines  of  defense  on  both 
the  safety  and  soundness  and  the  compliance  side  of  our 
responsibilities: 

•  Bank  management. 

•  The  Board  of  Directors. 

•  Supervisory  Authorities. 

We  think  we  should  intervene  only  when  bank  manage¬ 
ment  and  the  board  of  directors  fail  to  make  the  enter¬ 
prise  work  —  or  when  they  fail  to  ensure  compliance  with 
the  law  However,  it  is  our  responsibility  to  intervene  when 
those  failures  occur. 

We  have,  over  the  last  few  years,  evolved  an  approach 
to  ensuring  bank  safety  and  soundness  that  focuses  on 
monitoring  bank  performance,  determining  the  systemic 
risks  to  banking,  and  concentrating  our  resources  on 
those  areas  of  systemic  risks.  Under  this  approach,  we 
expect  bank  management  to  set  a  strategic  course  of 
direction,  establish  control  systems  and  manage  in  a  man¬ 
ner  than  ensures  that  its  goals  are  met.  In  addition,  we 
expect  bank  boards  of  directors  to  assure  that  bank 
management  takes  these  steps 


We  have  wrestled  with  ways  to  make  compliance  supervi¬ 
sion  consistent  with  our  approach  on  safety  and  sound¬ 
ness  supervision  —  not  only  consumer  compliance,  but 
also  requirements  relating  to  the  Bank  Secrecy  Act,  in¬ 
sider  and  affiliate  transactions,  regulatory  reports,  bank 
dealer  activities,  trust,  securities,  EDP,  and  discount 
brokerage. 

I  would  just  like  to  stress  several  policy  points  underlying 
our  approach.  The  first  is  that  —  under  our  system  —  Con¬ 
gress  holds  banking  supervisors  responsible  for  assuring 
that  the  financial  services  system  is  both  safe  and  sound 
and  responsive  to  consumer  needs.  In  the  ideal  world,  the 
industry  would  be  so  responsive  that  consumer  protec¬ 
tion  laws  would  not  be  needed.  We  don't  live  in  an  ideal 
world.  But  in  the  world  in  which  we  live,  the  OCC  will  al¬ 
ways  work  to  facilitate  communication  and  agreement  be¬ 
tween  the  industry  and  consumer  interests  —  a  difficult 
task  where  issues  are  not  easy  or  clear  cut.  Because  com¬ 
munication  and  agreement  are  our  goals,  our  new  com¬ 
pliance  program  is  designed  to  promote  compliance. 

The  second  point  is  that  the  new  compliance  program 
assumes  that  bankers  want  to  comply  with  the  law.  Part 
of  that  desire  should  be  reflected  by  bankers’  building 
compliance  strategy  into  their  strategic  planning  and  in 
creating  systems  of  control  to  ensure  the  compliance 
strategy  is  met.  Here  again,  we  recognize  that  there  is 
no  such  thing  as  a  system  with  no  defects  —  the  impor¬ 
tant  point  is  finding  the  level  of  tolerance  within  a  system 
that  everyone  can  live  with.  To  do  that,  however,  you  first 
have  to  have  a  system. 

Third,  in  the  past  bankers  have  viewed  compliance  as 
burdensome,  costly  and  of  no  benefit  to  the  consumer. 

If  our  new  approach  to  compliance  is  to  succeed,  bankers 
will  have  to  change  their  way  of  looking  at  compliance 
—  perhaps  by  taking  the  new  view  that  the  goals  of  con¬ 
sumer  protection  legislation  and  regulation  are,  in  and 
of  themselves,  a  source  of  marketing  opportunities.  For 
example,  I  know  of  banks  that  are  using  their  Truth-in- 
Lendmg  disclosures  on  automobile  loans  to  combat  the 
claims  of  2.9  percent  automobile  financing  by  the  auto 
manufacturers.  They  fill  out  disclosure  forms  for  the  auto¬ 
mobile  manufacturers’  financing,  taking  into  account  the 
“rebate”  the  manufacturers  offer.  Then,  in  their  advertis¬ 
ing,  they  compare  both  disclosures  and  graphically 
demonstrate  that  they  offer  financing  that  is  competitive 
with  the  deals  the  manufacturers  offer. 

Fourth,  we  at  the  OCC  recognize  that  the  requirements 
of  compliance  are  highly  technical  —  and  it  takes  time 
for  them  to  be  understood  completely.  While  we  under¬ 
stand  the  problem,  we  expect  bankers  to  make  a  diligent 
effort  to  learn  what  is  expected  of  them  and  we  stand 
ready  to  help  bankers  do  that 
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Fifth,  where  we  find  non-intentional  exceptions  —  non- 
intentional  violations  —  we  will  try  to  work  with  bankers 
to  adjust  systems  to  help  preclude  future  violations,  keep¬ 
ing  in  mind  that  no  system  is  perfect.  Clearly,  taking  this 
approach  is  much  more  difficult  than  just  flagging  viola¬ 
tions  and  ordering  banking  management  to  fix  them.  We 
must  remember  that  even  under  our  new  approach  some 
of  the  laws  we  operate  under  —  such  as  the  Bank  Secrecy 
Act  —  are  unforgiving  and  command  an  immediate,  un¬ 
varying  response.  At  the  same  time,  I  would  hope  that 
bank  management  would  recognize  that  bank  examiners 
are  human.  We  sometimes  make  mistakes  through  inex¬ 
perience  or  a  lack  of  expertise.  Rather  than  dealing  with 
each  other  as  adversaries,  then,  I  would  hope  that  bank 
managers  and  examiners  can  learn  to  work  together. 

Sixth,  the  compliance  program  is  a  new  approach  and 
nothing  in  it  is  written  in  stone.  As  we  gain  experience 
in  it,  we  expect  it  to  change,  and  to  change  in  large  part 
as  a  result  of  what  we  learn  as  we  go  forward. 

And,  seventh  and  the  last  policy  point  I  wish  to  make,  the 
program  includes  several  commitments  the  OCC  is  mak¬ 
ing  to  the  banking  community,  including: 

•  Providing  training  and  education  to  bankers 
through  programs  such  as  this  one,  through  the 
examination  process,  and  through  participation 
in  industry-sponsored  programs 


•  Working  to  help  simplify  compliance  procedures 

•  Working  with  you  to  address  deficiencies  deter¬ 
mined  in  examination,  as  I  stressed  before 

•  Working  to  have  staff  in  Washington  and  in  the 
districts  available  to  answer  your  questions  so  that 
you  will  understand  what  is  expected  of  you,  and 

•  Giving  weight  to  your  established  CRA  record  in 
evaluating  protests  to  your  corporate  applications. 

If  bankers  meet  their  responsibilities  under  the  law  and 
create  mechanisms  to  keep  violations  from  happening 
in  the  future  we  at  the  OCC  can  honor  these  commitments 
—  which  is  what  we  want  to  do  or  we  wouldn't  have  made 
them  in  the  first  place. 

Both  bankers  and  bank  supervisors  must  meet  the  de¬ 
mands  Congress  has  imposed  upon  us.  Congress  ex¬ 
pects  bankers  to  comply  with  the  law.  And  Congress  ex¬ 
pects  that  the  supervisors  will  ensure  that  bankers  will 
comply  with  the  law.  We  could  do  that  by  playing  police¬ 
man.  Or  we  can  work  together  with  you  cooperatively  to 
ensure  that  the  expectations  of  Congress  are  satisfied. 

At  the  OCC  we  prefer  the  second  alternative  —  working 
together  —  the  alternative  that  gives  bankers  the  widest 
range  of  choice. 


Remarks  by  Ford  Barrett,  Assistant  Director,  Legislative  and  Regulatory 
Analysis  Division,  before  the  American  Bar  Association,  San  Francisco, 
California,  August  10,  1987 

“Who’s  On  First?  Banking  and  Insurance  in  the  90s’’ 


If  this  program  had  been  presented  just  a  few  years  ago, 
no  one  from  the  Comptroller’s  office  would  have  been 
on  this  panel.  That’s  because  the  OCC  would  have  had 
little  to  report  in  the  realm  of  new  insurance  products  and 
services  authorized  for  national  banks.  After  all,  the 
Comptroller’s  heyday  in  the  insurance  area  was  the  1960s 
when  Comptroller  James  Saxon  shook  everyone  up  by 
allowing  national  banks  to  issue  debt  cancellation  con¬ 
tracts  —  the  equivalent  of  underwriting  credit  life  insur¬ 
ance  —  and  to  act  as  agent  for  the  sale  of  any  insurance 
incidental  to  banking  transactions. 

But  the  party  ended  in  1968  when  the  Fifth  Circuit,  in  a 
suit  brought  by  the  Georgia  Association  of  Independent 
Insurance  Agents,  ruled  that  Congress  intended  to  con¬ 
fine  insurance  agency  powers  only  to  national  banks  in 
places  of  less  than  5,000  persons,  as  authorized  by  12 


USC  92,  and  that  acting  as  an  insurance  agent  is  not 
otherwise  incidental  to  the  business  of  banking  under  12 
USC  24  (Seventh).  The  effect  of  the  Fifth  Circuit’s  deci¬ 
sion  was  to  shut  out  the  national  banks  in  places  of  more 
than  5,000  persons  from  exercising  any  insurance  agen¬ 
cy  powers. 

What  I  want  to  report  to  you  today  is  that  the  OCC  has 
mostly  recovered  from  that  1968  case,  and  that  our  re¬ 
cent  rulings  on  the  insurance  activities  of  national  banks 
reflect  once  more  the  evolution  taking  place  in  the  busi¬ 
ness  of  banking.  Of  course,  we  are  aware  that  Title  II  of 
the  Competitive  Equality  Banking  Act  signed  by  Presi¬ 
dent  Reagan  this  morning  contains  at  least  two  provisions 
directed  at  the  insurance  activities  of  national  banks  But 
we  take  Congress  at  its  word  that  the  moratorium  will  not 
be  extended  even  if  new  banking  legislation  is  not 
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passed  That  Congressional  statement  of  intention  is  em¬ 
bodied  in  the  legislation  itself,  and  we  trust  it  will  be 
honored 

After  1968,  the  Fifth  Circuit  decision  in  the  Georgia  In¬ 
surance  case  hung  like  a  cloud  over  the  Comptroller,  a 
cloud  that  didn't  begin  to  break  up  for  11  more  years. 
Indeed,  in  the  early  1970s,  the  Comptroller's  problems 
with  insurance  were  compounded  when  the  Supreme 
Court,  in  a  case  construing  the  Internal  Revenue  Code, 
adopted  an  assumption  that  a  national  bank  in  a  place 
of  more  than  5,000  persons  could  not  legally  share  in  in¬ 
come  from  the  sale  of  credit  life  insurance.  It  wasn’t  until 
1979  that  we  got  this  ironed  out,  and  it  come  in  a  D.C. 
Circuit  decision  upholding  one  of  the  Comptroller's  regu¬ 
lations  prohibiting  bank  insiders  from  siphoning  off  credit 
life  insurance  income  into  their  own  pockets.  From  OCC’s 
perspective,  the  case  was  beautifully  posited,  for  the  es¬ 
sential  issue  was  whether  the  insiders  or  the  bank  could 
keep  the  money.  Coming  so  soon  after  Bert  Lance  im¬ 
broglio,  the  answer  was  obvious.  The  court  distinguished 
the  Fifth  Circuit’s  1968  decision  and  held  that  the  authority 
for  national  banks  to  sell  credit  life  insurance  resides  in 
12  USC  24(Seventh),  which  authorizes  all  national  banks 
to  engage  in  the  "business  of  banking"  and  activities  "in¬ 
cidental”  thereto. 

The  importance  of  this  decision  lies  not  so  much  in  the 
type  of  insurance  involved  —  credit  life  was  a  well- 
established  banking  product,  having  been  both  sold  and 
underwritten  by  bank  holding  companies  since  1971  — 
but  rather  in  the  revitalization  given  to  that  dynamic  statu¬ 
tory  concept  —  as  old  as  the  National  Bank  Act  of  1864 
itself  —  that  national  banks  may  engage  in  the  "business 
of  banking,"  however  it  may  evolve,  and  any  activities  in¬ 
cidental  thereto. 

If  the  Fifth  Circuit’s  decision  needed  further  undermin¬ 
ing.  it  came  in  1984,  when  the  Eighth  Circuit,  in  a  deci¬ 
sion  involving  the  permissible  insurance  activities  of  bank 
holding  companies,  bluntly  stated  that  the  Fifth  Circuit 
case  might  well  have  been  wrongly  decided.  This  com¬ 
ment  was  contained  only  in  a  footnote  and  was  proba¬ 
bly  dicta,  but  it  was  a  pregnant  footnote  and  it  certainly 
attracted  attention. 

The  Comptroller  had  been  reading  these  court  decisions, 
of  course,  and  the  Office  was  increasingly  mindful  that 
the  business  of  banking"  was  evolving  into  the  business 
of  financial  services,  of  which  insurance  is  indisputably 
a  part,  and  that  the  competitive  position  of  commercial 
banks  was  eroding  as  other  financial  service  providers, 
including  insurance  companies,  began  to  offer  tradition¬ 
al  banking  products. 

A  strmg  of  significant  decisions  out  of  the  Comptroller’s 


office  followed.  In  1983,  the  Office  ruled  that  national 
banks  can  lease  space  in  their  lobbies  to  insurance 
agents,  and  may  do  so  using  a  percentage  lease.  We  felt 
this  was  simply  a  clarification  of  the  well-established 
authority  of  national  banks  to  lease  space  to  anyone  and 
on  any  terms.  But  there  was  considerable  reaction  around 
the  country  among  banks  and  state  insurance  commis¬ 
sioners.  After  several  years  of  sometimes  acrimonious 
debate,  it  now  seems  to  be  accepted  that  banks  can  in¬ 
deed  rent  space  to  independent  insurance  agents.  On 
the  other  hand,  the  concept  of  a  percentage  lease  has 
not  been  enthusiastically  embraced  by  state  insurance 
commissioners,  who  seem  to  fear  that  their  laws  pro¬ 
hibiting  a  splitting  of  commissions  will  be  violated  or  that 
percentage  leases  will  somehow  encourage  illegal  tie-ins 
of  banking  services  and  insurance  products. 

In  1983,  we  also  approved  underwriting  credit  life  insur¬ 
ance  through  an  operating  subsidiary.  This  was  not  a 
major  innovation,  for  bank  holding  companies  had  been 
doing  it  since  1971.  But  the  decision  was  significant  for 
what  it  had  to  say  about  the  Comptroller’s  relationship 
with  state  insurance  commissioners,  and  it  is  a  useful 
precedent  today  as  we  contemplate  what  organizational 
structure  national  banks  should  be  required  to  use  to  un¬ 
derwrite  insurance,  who  should  conduct  examinations  of 
this  activity,  what  limits  a  bank  should  observe  when  lend¬ 
ing  to  or  investing  in  an  insurance  subsidiary,  whether 
a  subsidiary  should  adhere  to  all  the  indicia  of  separate¬ 
ness  prescribed  in  the  FDIC’s  Part  337  (and  proposed 
in  its  Part  332)  to  avoid  a  "piercing  of  the  corporate  veil", 
etc. 

The  Comptroller's  approval  of  credit  life  insurance  under¬ 
writing  was  expanded  this  year  when  the  Office's  legal 
staff  indicated,  in  a  letter  to  the  Federal  Reserve  Bank 
of  Atlanta,  that  underwriting  mortgage  redemption  insur¬ 
ance  is  not  objectionable  from  a  legal  standpoint.  I’m  not 
aware,  however,  of  any  specific  applications  we  have 
received  for  underwriting  mortgage  redemption  in¬ 
surance. 

Let  me  now  spend  a  moment  on  Ambac  Indemnity  Cor¬ 
poration  which  Citibank  acquired  in  1985.  Citibank  has 
described  Ambac’s  principal  activity  as  issuing  "stand¬ 
by  credits"  not  standby  letters  of  credit  but  "standby 
credits."  You  say  you’ve  never  heard  of  "standby  credit"? 
Well,  neither  had  we.  But  upon  looking  into  it,  we  found 
that  Ambac’s  product  was  indeed  a  credit  product,  one 
designed  to  back  up  municipal  bonds,  and  we  held  to 
that  conclusion  even  though  the  New  York  State  Insur¬ 
ance  Department  regards  these  "standby  credits"  as 
municipal  bond  insurance,  and  still  others  refer  to  them 
as  "financial  guarantees."  To  our  way  of  thinking,  these 
standby  credits  are  a  new  variation  of  the  traditional  lend¬ 
ing  function  of  banks,  and  they  are  the  functional  equiva¬ 
lent  of  standby  letters  of  credit,  which  are  also  used 
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back  up  municipal  bonds.  The  risk  undertaken  by  Ambac 
is  a  credit  risk,  not  an  actuarial  or  insurance  risk. 

Not  everyone  agreed  with  us,  of  course,  and  we  were 
promptly  sued  by  two  trade  associations  claiming  to 
represent  municipal  bond  insurance  companies.  On 
March  10,  the  U.S.  District  Court  in  the  District  of  Colum¬ 
bia  upheld  the  Comptroller’s  decision  in  a  very  impor¬ 
tant  opinion  covering  a  multitude  of  issues  ranging  from 
the  interpretation  of  the  incidental  powers  clause  of  12 
USC  24(Seventh),  to  the  so-called  “no  guarantee  rule,’’ 
to  whether  section  4  of  the  Bank  Holding  Company  Act 
gives  the  Federal  Reserve  jurisdiction  over  the  activities 
of  an  operating  subsidiary  of  a  national  bank.  Since  time 
is  limited,  I’ll  mention  only  the  court’s  disposition  of  the 
incidental  powers  issue. 

Plaintiff  argued  that  issuing  standby  credits  is  not  includ¬ 
ed  among  the  express  powers  given  to  national  banks 
in  12  USC  24(Seventh),  nor  is  it  an  “incidental’’  power. 
Plaintiffs  also  contended  that  issuing  these  standby 
credits  has  no  relation  to  a  bank’s  lending  function  but 
is  reaily  the  business  of  insuring  and  the  fee  Ambac 
receives  is  not  interest  but  a  risk  premium. 

To  this  seemingly  respectable  if  incorrect  argument,  the 
court  delivered  a  rather  blunt  response,  as  follows: 

Plaintiff’s  argument  proceeds  from  a  narrow  and  ar¬ 
tificially  rigid  view  of  both  the  business  of  banking 
and  the  statute  that  governs  that  business,  a  view 
that  the  Comptroller,  and  this  court,  reject.  Whether 
or  not  the  five  enumerated  powers  set  out  in  the  Na¬ 
tional  Bank  Act  are  an  exhaustive  list  or,  as  some 
commentators  have  argued,  merely  illustrative,  the 
Court  cannot  accept  plaintiff’s  cramped  and  sim- 
plistically  literal  interpretation  of  the  banking  indus¬ 
try's  lending  power. 

The  court  concluded  that  the  issuance  of  standby  credits 
in  the  form  of  municipal  bond  insurance  is  a  basic  credit 
transaction  permissible  under  the  National  Bank  Act,  and 
also  endorsed  the  Comptroller’s  conclusion  that  stand¬ 
by  credits  are  the  “functional  equivalent’’  of  standby  let¬ 
ters  of  credit.  This  is  an  important  point,  in  view  of  the 
increasing  role  functional  equivalent  theory  is  playing  in 
the  analysis  of  bank  powers. 

Within  the  last  year,  the  Comptroller’s  office,  in  two 
separate  interpretive  letters,  has  authorized  national  banks 
both  to  sell  and  to  underwrite  title  insurance.  We  believe 
that  engaging  in  the  title  insurance  business  is  inciden¬ 
tal  to  the  business  of  banking  under  12  USC  24(Seventh) 
and,  in  addition,  incidental  to  making  real  estate  loans, 
which  national  banks  are  expressly  authorized  to  make 
by  12  USC  371.  Significantly,  the  Federal  Reserve  has 
declined  to  allow  bank  holding  companies  to  act  as  agent 


for  the  sale  of  title  insurance,  on  the  ground  that  title  in 
surance  is  not  among  the  seven  exemptions  in  Title  VI 
of  the  Garn-St  Germain  legislation.  Were  the  Fed  asked 
I  imagine  it  would  give  the  same  response  for  underwrit¬ 
ing  title  insurance. 

Just  last  month,  the  OCC  was  sued  on  these  two  title  in¬ 
surance  rulings  in  the  Western  District  of  Texas  by  the 
American  Land  Title  Association  and  the  Texas  Land  Title 
Association.  Among  other  things,  the  Complaint  alleges 
that  the  Comptroller  failed  to  consider  conflicts  of  interest 
and  threats  to  the  safety  and  soundness  of  both  national 
banks  and  the  secondary  mortgage  market  whenever  a 
bank  issues  title  insurance  on  its  own  mortgage  market 
loans.  The  Complaint  also  alleges  that  the  Comptroller 
cannot  approve  selling  and  underwriting  title  insurance 
because  these  activities  are  prohibited  by  section  4  of 
the  Bank  Holding  Company  Act,  as  amended  by  Title  VI 
of  the  Garn-St  Germain  legislation.  Incidentally,  this  alle¬ 
gation  with  respect  to  section  4  is  fast  becoming  boiler¬ 
plate  in  all  the  suits  against  OCC  on  insurance  issues, 
and  it  shows  up  in  pending  litigation  against  the  Federal 
Reserve. 

In  another  interpretive  letter  within  the  last  year,  the  OCC 
concluded  that  a  national  bank’s  authority  under  12  USC 
92  to  operate  a  general  insurance  agency  in  a  place  of 
less  than  5,000  persons  also  authorizes  the  bank  to  mar¬ 
ket  that  insurance  to  existing  and  potential  customers  ir¬ 
respective  of  where  they  are  located.  In  other  words,  the 
bank’s  insurance  agency  is  not  confined  to  marketing 
insurance  in  that  small  community  but  it  can  do  so  wher¬ 
ever  buyers  can  be  found.  This  ruling  was  in  connection 
with  an  application  by  U.S.  National  Bank  of  Portland, 
Oregon,  to  establish  a  subsidiary  to  engage  in  the  general 
insurance  agency  business  at  one  of  its  branches  locat¬ 
ed  in  a  community  of  less  than  5,000  persons.  U.S.  Na¬ 
tional  was  taking  advantage  of  a  longstanding,  though 
little  known,  interpretation  of  the  Comptroller  allowing  a 
national  bank  with  its  headquarters  in  a  large  city  to  oper¬ 
ate  an  all-purpose  insurance  agency  (a  12  USC  92-type 
insurance  agency)  from  a  small  town  branch  or  office. 
Thus,  the  significance  of  our  recent  ruling  is  not  so  much 
that  a  national  bank  headquartered  in  a  large  city  is  put¬ 
ting  an  insurance  agency  in  one  of  its  small  town  offices, 
but  that  the  insurance  agency’s  marketing  efforts  are  un¬ 
limited  geographically.  This  contrasts  with  the  Fed’s  in¬ 
terpretation  of  Exemption  C  of  Title  VI  that  insurance  can 
be  sold  to  persons  outside  the  small  community  only  if 
they  “initiate  the  transaction  at  the  agency’s  place  of  busi¬ 
ness’’  in  the  small  community. 

Well,  OCC  was  sued  on  this  one,  too.  The  plaintiffs  are 
four  trade  associations  that  represent  the  interests  of  in¬ 
surance  agents  and  underwriters,  and  the  case  is  pend¬ 
ing  in  the  U.S.  District  Court  in  the  District  of  Columbia 
The  plaintiffs  contend  that  the  Comptroller's  decision 
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violates  12  USC  92,  the  Bank  Holding  Company  Act  and 
the  federal  branching  laws  in  the  McFadden  Act  The 
government  responds  that  12  USC  92  does  not  place  any 
geographic  restriction  on  the  market  area  for  a  bank's 
insurance  products  The  government  is  also  arguing  that 
the  District  Court  lacks  jurisdiction  over  claims  under  the 
Bank  Holding  Company  Act,  which  are  reviewable  only 
in  the  Court  of  Appeals.  Even  if  the  district  court  does 
have  subject  matter  jurisdiction,  the  government’s  view 
is  that  Federal  Reserve  Regulation  Y  in  its  current  form 
dispenses  with  the  need  for  a  national  bank  owned  by 
a  bank  holding  company  to  apply  to  the  Fed  when 
organizing  or  acquiring  an  operating  subsidiary.  All  briefs 
are  filed  and  we  are  awaiting  a  date  for  oral  argument. 

This  case  has  attracted  a  plethora  of  amicus  briefs  on 
both  sides.  The  American  Bankers  Association  brief 
makes  a  couple  of  interesting  points.  First,  to  the  extent 
that  the  Complaint  alleges  a  violation  of  12  USC  92  on 
the  ground  that  a  national  bank  headquartered  in  a  large 
town  cannot  put  a  general  insurance  agency  in  one  of 
the  bank’s  small  town  branches,  the  claim  is  barred  by 
laches,  since  OCC’s  interpretive  ruling  permitting  this  has 


been  on  the  books  since  the  mid-1960's  and  in  the  CFR 
since  1971.  Second,  the  ABA  points  out  that  while  the 
McFadden  Act  has  placed  restrictions  on  the  physical  lo¬ 
cation  of  national  bank  branches,  there  are  not  restric¬ 
tions  on  the  physical  location  of  customers  of  those 
offices. 

In  other  actions,  we  have,  on  two  occasions  in  the  last 
year,  authorized  national  banks  to  join  in  establishing  a 
mutual  insurance  company  to  provide  blanket  bond  and 
director  and  officer  liability  insurance  for  the  banking  in¬ 
dustry. 

To  sum  up,  OCC  has  come  a  long  way  since  the  dark 
days  of  1968  when  the  Fifth  Circuit  invalidated  our  ruling 
permitting  national  banks  to  sell  insurance  incident  to 
banking  transactions.  The  distance  we  have  come  is  a 
reflection  of  the  dramatic  evolution  of  the  "business  of 
banking"  as  that  phrase  is  used  in  the  National  Bank  Act. 
It  is  an  acknowledgement  that  the  "business  of  banking" 
is  today  the  business  of  financial  services,  of  which  in¬ 
surance  is  an  integral  part. 


Remarks  by  Frank  Maguire,  Senior  Deputy  Comptroller  for  Legislative  and 
Public  Affairs,  before  the  Financial  Institutions’  Community  Development 
Corporation  Forum,  Washington,  D.C.,  August  13,  1987 


It  is  a  pleasure  to  welcome  this  large  and  varied  contin¬ 
gent  of  bankers  to  this  conference  on  Community  De¬ 
velopment  Corporations  (CDCs).  You  represent  national 
and  state  banks,  large  and  small  banks,  and  all  areas  of 
the  country.  Your  presence  here,  during  Washington’s 
monsoon  season,  attests  to  the  growing  interest  —  and 
growing  significance  —  which  bankers  attach  to  CDCs  as 
vehicles  to  achieve  specific  goals  in  their  strategic  plans. 

Just  as  your  presence  says  something,  so  does  our  role 
today  We  are  convening  this  conference,  together  with 
the  Federal  Reserve  Board,  for  some  very  specific  rea¬ 
sons.  First,  our  experience  with  bank  CDCs  to  date  has 
proven  them  to  be  effective  tools  to  foster  economic  and 
community  development  in  partnership  with  other  local 
institutions.  Second,  we  believe  that  today’s  banking  and 
community  climate  provides  particular  incentives  —  in¬ 
centives  which  I  will  discuss  later  —  for  banks  and  com¬ 
munities  to  utilize  CDCs  to  address  development  needs 
m  communities  The  mounting  interest  in  bank  CDCs  by 
bankers,  the  public  sector  and  community  groups  is  proof 
of  this  contention  Finally,  we  want  to  encourage  more 
banks  like  those  represented  here  today  to  invest  in 
CDCs,  we  also  want  to  assist  you  in  doing  so. 

T’his  summarizes  in  a  nutshell  why  we  have  convened  this 


conference.  You  will  hear  today  about  the  process  of 
creating  a  bank  CDC,  the  benefits  of  doing  so,  the  types 
of  activity  undertaken,  and  the  regulatory  parameters  for 
bank  CDC  investments.  In  the  remainder  of  my  remarks, 

I  want  to  provide  some  background  for  these  practicali¬ 
ties.  I  am  going  to  focus  first  on  the  factors  in  the  bank¬ 
ing  and  community  climate  which  are  spurring  interest 
in  bank  CDCs.  Then  I  will  discuss  particular  features  of 
bank  CDCs  which  make  them  particularly  relevant  vehi¬ 
cles  for  community  development  in  this  climate. 

Why  the  increased  interest  throughout  the  country  in  bank 
CDCs?  I  see  four  interrelated  incentives: 

The  first  is  the  increasing  sophistication  of  banks  about 

the  interrelationship  between  their  market  strategy  and 

their  community  role.  Bankers  like  you  are  seeing 
more  and  more  that  economic  and  housing  development 
in  your  marketplace  can  translate  into  an  enhanced  mar¬ 
ket  for  their  services  and  products.  You  are  perceiving 
that  your  talents  as  traditional  economic  problem  solv¬ 
ers  can  be  transferred  effectively  to  community  economic 
problem  solving.  You  have  noted  that  CDCs,  whether 
bank,  bank  holding  company  or  community  sponsored, 
are  effective  in  promoting  community  economic  develop¬ 
ment  Operating  in  a  highly  competitive  atmosphere,  you 
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are  beginning  to  recognize  that  CDC  investments  present 
a  unique  opportunity  to  distinguish  yourselves  from  your 
banking  and  nonbank  competitors. 

An  excellent  example  is  the  Buckeye-Woodland  CDC 
which  was  created  in  1982  by  four  Cleveland  banks  and 
two  corporations  to  stabilize  a  rapidly  declining  neighbor¬ 
hood  and  reattract  investment  to  that  neighborhood.  This 
CDC’s  impact  was  summarized  last  December  by 
Michael  R.  Greer,  Senior  Vice  President  of  Society  Na¬ 
tional  Bank  at  an  Affordable  Housing  Roundtable  spon¬ 
sored  by  the  OCC. 

For  the  bankers  in  the  audience  I  think  it  is  important  to 
note  that  there  are  substantial  direct  benefits  for  the  banks 
involved  in  the  Buckeye-Woodland  CDC.  According  to 
Greer,  .  .  [T]he  CDC  has  produced  a  stabilized  and 
revitalized  core  neighborhood  where  the  banks  have 
legitimate  business  interests.  It  has  protected  the  long 
term  interest  that  we  had  in  the  area,  such  as  our  branch 
banks  and  the  outstanding  loans  to  consumers  already 
living  in  the  neighborhood. 

The  biggest  accomplishment,  however,  is  the  tremendous 
source  of  new  equity  value  which  the  CDC  has  created 
within  the  Community.  . 

A  second  example  is  the  South  Shore  Bank  in  Chicago, 
which  will  be  discussed  today,  which  represents  perhaps 
the  most  graphic  example  of  bank  growth  in  assets  and 
profits  resulting  from  neighborhood  revitalization  spurred 
by  a  bank  holding  company  CDC. 

This  CDC  has  proved  that  banks  can  invest  in  a  vehicle 
which  can  reopen  legitimate  and  profitable  credit  mar¬ 
kets  previously  overlooked  in  the  community. 

Second  are  the  structural  changes  in  banking.  The 

movement  toward  regional  interstate  banking  is  also 
producing  greater  awareness  among  bankers  and  their 
customers  about  the  importance  of  maintaining  and  es¬ 
tablishing  a  creditable  community  presence  through  con¬ 
crete  community  commitments.  At  a  time  of  accelerating 
consolidation  and  mergers,  bankers  and  regulators  are 
increasingly  sensitive  to  the  importance  of  reaffirming 
bank-community  links  and  creating  a  positive  image  in 
new  market  communities.  CDC  investments  are  increas¬ 
ingly  viewed  as  a  vehicle  toward  this  end. 

Third  is  the  emerging  national  trend  to  solve  economic 

development  and  housing  problems  through  local  ini¬ 

tiatives  and  community  joint  ventures.  Federal  budget 
constraints  and  renewed  confidence  in  localized  solutions 
have  created  new  demands  and  new  opportunities  for 
banks  and  other  local  institutions  to  work  in  partnership 
to  address  community  problems.  Bankers  like  you  are 
uniquely  qualified  to  take  the  lead  in  such  initiatives 


because  of  your  community  credibility,  your  knowledge 
of  local  markets  and  economic  conditions,  and  your  ex¬ 
perience  and  leadership  in  economic  development.  In¬ 
deed,  banks  have  been  at  a  forefront  in  developing  com¬ 
munity  partnerships  to  address  housing  issues  in  Chicago 
and  Boston.  Increasingly,  CDCs  are  being  viewed  as  ap¬ 
propriate  vehicles  for  implementing  community  joint  ven¬ 
tures  to  address  local  economic  development  needs. 

Finally,  there  are  growing  expectations  from  banks  on 

the  part  of  bank  customers  and  community  groups 

Throughout  the  country,  you  and  other  bankers  are  be¬ 
coming  more  aware  of  this  growing  sophistication  and 
activity  among  your  customers  and  community  groups. 

As  a  result,  bankers  like  you  are  taking  initiatives  —  in¬ 
itiatives  which  we  regulators  encourage  and  applaud  — 
to  meet  community  investment  needs.  You  are  finding  that 
CDCs  present  one  option  for  channelling  community  in¬ 
vestments  effectively  and  productively  within  your  com¬ 
munities. 

I  want  to  stress  the  phrase  ‘‘one  option.”  Obviously, 
Community  Development  Corporations  represent  only 
one  vehicle  which  banks  are  utilizing  to  foster  commun¬ 
ity  development  and  invest  in  community  projects. 
Routinely,  banks  are  using  a  variety  of  tools  and  tech¬ 
niques  such  as  interest  subsidy  loan  programs,  Small 
Business  Administration  (SBA)  guaranteed  loans,  and 
purchase  of  local  tax  exempt  bond  issues  to  fulfill  these 
purposes. 

Given  your  experience  with  these  proven  strategies,  I 
would  like  to  address  my  second  major  question.  What 
are  the  particular  features  which  make  bank  CDCs  par¬ 
ticularly  relevant  vehicles  for  community  development? 

We  believe  that  bank  CDCs  investments  are  extraordinar¬ 
ily  flexible  instruments  from  a  number  of  perspectives. 
Banks  may  choose  to  create  a  CDC  subsidiary  or  make 
a  CDC  investment  in  an  existing  entity,  using  a  variety 
of  mechanisms  as  equity  or  debt  investors.  Banks  also 
may  act  singly  to  create  a  CDC  or  may  do  so  in  conjunc¬ 
tion  with  other  financial  institutions,  the  city  government, 
or  a  combination  of  parties.  The  CDC,  in  turn,  may  elect 
to  focus  on  a  large  or  small  geographical  area  within  the 
bank’s  community  and  to  undertake  one  or  several  types 
of  activities,  ranging  from  housing  development  or  small 
business  incubators  to  major  industrial  development.  It 
also  may  opt  to  make  equity  investments,  to  form  revolv¬ 
ing  loan  pools,  establish  syndicated  projects  or  combine 
a  variety  of  such  funding  strategies.  These  are  just  a  few 
examples  of  how  the  CDC  investments  offer  bank  flexi¬ 
bility  in  addressing  identified  needs. 

Additionally,  we  believe  that  because  of  its  flexibility,  a 
bank  CDC  is  a  good  vehicle  to  implement  the  partner- 
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ship  approach  and  effect  the  concentration  of  resources 
required  in  the  emerging  new  strategy  for  solving  com¬ 
munity  economic  problems  As  indicated  earlier,  a  CDC 
can  involve  a  multiplicity  of  partners,  attract  diverse  types 
of  investments,  and  engage  in  a  variety  of  activities  and 
methods  of  financing.  Bank  sponsorship  frequently  is  the 
catalyst  which  provides  the  necessary  know-how  and 
credibility  to  attract  other  investors.  Further,  the  creation 
of  a  well  structured  CDC  lends  itself  to  implementing  long¬ 
term  strategies  required  to  address  critical  community  de¬ 
velopment  needs. 

In  Miami,  Florida,  there  was  a  critical  need  for  capital  for 
minority  owned  businesses.  You  will  hear  later  today  how 
Southeast  Bank,  N.A.  took  a  leadership  role  to  involve 
about  a  dozen  Florida  banks,  as  well  as  other  investors, 
to  form  the  Business  Assistance  Consortium,  a  CDC  part¬ 
nership  formed  to  address  this  community  need. 

Finally,  we  believe  that,  for  the  bank,  a  CDC  or  CDC  in¬ 
vestment  can  offer  distinct  opportunities  and  advantages. 
A  CDC  makes  it  possible  for  banks  to  make  equity  invest¬ 
ments  which  fulfill  a  public  purpose  and  potentially  gener¬ 
ate  indirect  or  direct  profits  for  the  bank.  The  bank  can 
combine  under  the  CDC  umbrella  the  gamut  of  commu¬ 
nity  development  activities  previously  dispersed  in  many 
departments.  Creation  of  a  CDC  enables  the  bank  to  exert 
direct  control  over  its  community  development  investments, 
thereby  minimizing  or  neutralizing  risks,  and  focusing 
projects  to  conform  with  the  bank's  strategic  plan. 

A  bank  CDC  investment  also  enables  a  bank  to  commit 
funds  to  entities  and  projects  which  meet  our  public  pur¬ 
pose  guidelines  sponsored  by  other  institutions  without 
direct  bank  involvement  in  the  organization  and  manage¬ 
ment.  In  Blacksburg,  Virginia,  for  example,  the  National 
Bank  of  Blacksburg  elected  to  make  an  investment  in  a 
CDC  newly  organized  under  the  sponsorship  of  the 
county  government  for  the  purpose  of  fostering  job  cre¬ 
ation  and  small  business  development. 


During  the  sessions  today  you  will  hear  each  of  these  con¬ 
cepts  discussed  in  greater  detail  and  in  the  context  of 
specific  examples.  You  may  forget  details  and  examples, 
but  I  hope  you  will  carry  with  you  some  basic  thoughts 
for  the  future:  The  OCC  strongly  supports  bank  initiatives 
which  respond  to  community  needs  and  which  have  a 
public  thrust.  As  Comptroller  Clarke  informed  the  Afford¬ 
able  Housing  Roundtable  attendees  last  December  "We 
want  to  urge  banks  to  take  the  initiative  in  evaluating  their 
own  performance  under  the  Community  Reinvestment 
Act,  in  reaching  out  to  work  with  community  groups,  and 
in  using  creative  solutions  to  meet  credit  needs.  .  We 
consider  CDCs  excellent  examples  of  such  creative 
solutions.  Accordingly,  during  the  last  year  the  agency 
has  taken  steps  to  make  banks  more  aware  of  the  CDC 
program.  This  conference,  of  course,  represents  one  of 
the  more  significant  initiatives  in  this  direction.  The  OCC 
also  had  a  CDC  exhibit  at  the  ABA’s  Real  Estate  Finance 
Conference  earlier  this  year.  Additionally,  the  OCC  deve¬ 
loped  and  distributed  a  CDC  information  packet.  These 
steps  are  now  paying  off  and  we  are  already  seeing  an 
increase  in  national  banks’  inquiries  regarding  CDC  in¬ 
vestments. 

In  conclusion,  we  have  convened  this  conference,  in  con¬ 
junction  with  the  FRB,  as  an  expression  of  our  interest 
in  CDCs  and  as  an  effort  to  provide  information  and 
guidance  to  those  bankers  and  BHC  representatives 
desiring  to  pursue  the  CDC  investment  option.  The  OCC’s 
Customer  and  Industry  Affairs  Division,  which  administers 
the  program,  is  ready  to  consult  and  assist  national  banks 
in  every  way  possible.  On  your  side  of  the  table,  we  ask 
that  you  come  to  us  with  realistic  and  well  defined  goals 
for  your  CDC  investment;  that  you  involve  community 
leaders  in  your  planning;  and  that  you  give  advance 
thought  to  development  of  a  viable  action  plan  which  can 
implement  your  objectives.  With  this  level  of  partnership 
between  us,  I  am  confident  that  bank  CDC  investments 
will  evolve  into  increasingly  productive  tools  for  both 
banks  and  their  communities. 


Remarks  by  Robert  L.  Clarke,  Comptroller  of  the  Currency,  before  the 
Assembly  for  Bank  Directors,  Banff,  Alberta,  Canada,  September  6,  1987 


Tomorrow  is  an  important  anniversary  in  U.S.  banking  his¬ 
tory  On  September  7,  1876,  a  gang  of  bank  robbers 
headed  by  Jesse  and  Frank  James  was  decimated  in  a 
famous  raid  on  the  First  Bank  in  Northfield,  Minnesota. 
The  citizens  of  Northfield  cut  off  the  gang's  escape  after 
the  robbers  inadvertently  alerted  the  town  by  shooting 
a  bank  clerk  for  not  opening  a  safe.  Jesse  and  Frank 
James  got  away,  but  their  associates  were  wounded  and 


captured.  Ironically,  the  safe  wasn't  even  locked. 

By  your  invitation,  I'm  here  today  to  talk  about  how  the 
OCC  views  the  duties  and  responsibilities  of  national  bank 
directors.  In  a  nutshell,  our  perspective  is  this:  if  the  bank 
hit  by  the  James  Gang  in  Northfield,  Minnesota,  had  been 
under  OCC  supervision,  it  would  have  been  the  respon¬ 
sibility  of  the  bank's  directors  to  ensure  that  the  safe  was 
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locked.  But  I'm  sure  the  directors  would  have  argued  that 
that  was  a  management  function. 

Fortunately,  few  banks  will  ever  face  a  threat  as  immedi¬ 
ate,  unexpected,  and  life-threatening  as  a  raid  by  or¬ 
ganized,  professional,  seasoned  outlaws. 

But  while  the  threats  most  banks  may  face  are  far  more 
mundane,  they  may,  in  the  end,  be  just  as  devastating. 
Any  bank  can  be  brought  down  if  management  is  in¬ 
competent  or  if  it  engages  in  insider  abuse.  Any  bank 
can  be  cut  down  if  the  institution  fails  to  plan  for  the  fu¬ 
ture.  Any  bank  can  be  worn  down  if  the  need  for  internal 
controls  or  the  vital  signs  that  measure  business  perfor¬ 
mance  are  ignored. 

It  is  the  responsibility  of  the  national  bank  director  to  en¬ 
sure  that  management  is  competent,  to  ensure  that 
management  refrains  from  insider  abuse,  to  ensure  that 
the  institution  has  internal  controls  and  that  it  plans  for 
the  future,  and  to  monitor  the  institution’s  business  per¬ 
formance. 

If  this  sounds  a  lot  like  my  own  job  description  as  Comp¬ 
troller  of  the  Currency,  there  is  a  good  reason.  As  I  see 
it,  this  morning  I  am  talking  with  a  group  of  colleagues. 
In  the  words  of  former  Canadian  Prime  Minister  Arthur 
Meighen:  "We  are  not  in  the  same  boat,  but  we  are  in 
the  same  waters.” 

Bank  supervision  works  on  two  levels.  On  the  first  level, 
owners  have  a  responsibility  for  supervision,  a  responsi¬ 
bility  focused,  understandably,  on  their  own  bank.  Then, 
on  the  second  level,  there  is  supervision  by  regulators, 
whose  responsibility  is  to  the  banking  system. 

The  things  the  regulator  looks  for  in  a  bank  —  healthy 
financial  condition,  managerial  skill  and  rectitude,  and  so 
on  —  are  also  the  things  that  logic  would  lead  us  to  be¬ 
lieve  the  owners  would  also  desire  and  demand.  As  own¬ 
ers  and  as  representatives  of  other  owners,  then,  bank 
directors  have  a  powerful  incentive  to  supervise  the  insti¬ 
tution  in  their  charge.  That  incentive  is  your  own  self- 
interest. 

Your  self-interest  in  protecting  and  enhancing  the  own¬ 
ers’  investment  in  your  institution,  the  banker’s  interest 
in  running  a  strong  and  profitable  institution  in  part  to 
please  you,  and  the  supervisor’s  interest  in  maintaining 
the  safety  and  stability  of  the  banking  system  are  three 
different  motivations.  These  three  motivations,  however, 
should  prompt  the  director,  the  banker  and  the  bank  regu¬ 
lator  to  act  together,  to  act  as  a  team,  and  to  achieve  the 
same  goal:  a  stronger  institution. 

To  stretch  this  imperfect  analogy  a  bit  more,  the  Board 
of  Directors  has  several  roles  to  play  as  part  of  the  team. 


At  times,  it  must  play  the  defensive  line.  At  times,  it  must 
be  the  coaching  staff.  It  also  writes  the  play  book  And, 
as  representatives  of  the  owners,  the  Board  recruits  the 
star  players,  senior  management,  and  negotiates  their 
contracts. 

In  short,  the  OCC  views  the  board  as  an  integral  part  of 
any  well-managed  institution.  As  bank  supervisors,  we 
want  to  help  directors  play  each  of  these  roles,  and  others, 
so  that  we  are  all  a  part  of  a  winning  team.  But  bank  su¬ 
pervisors  cannot  play  the  directors’  role  for  them. 

We  have  our  own  role  to  play.  As  I  said  before,  our  focus 
is  on  the  banking  system  as  a  whole.  And,  in  recent  years, 
we  have  had  to  concentrate  on  this  focus  even  more  as 
banking  becomes  more  complex  and  the  number  of 
problem  banks  grows  greater. 

At  the  same  time,  our  banking  supervision  has  never 
been  a  substitute  for  the  supervision  directors  should  pro¬ 
vide.  The  simple  truth  is  that  bank  supervisors  are  not, 
and  have  never  been,  the  guarantors  of  the  financial 
health  of  the  individual  institution.  We  are  not,  and  have 
never  been,  shadow  management  for  individual  insti¬ 
tutions. 

It  is  management's  job  to  run  the  institution,  and  good 
managers  will  run  the  institution  as  if  there  were  no  bank 
supervisors  to  provide  a  backstop.  Furthermore,  it  is  the 
director’s  job  to  assure  that  management  approaches  its 
job  as  if  a  backstop  didn’t  exist. 

As  a  former  bank  director  myself,  I  know  that  being  a  na¬ 
tional  bank  director  can  be  a  satisfying  and  rewarding 
experience.  From  personal  experience,  I  know  that  few 
jobs  carry  as  much  prestige  in  thousands  of  communi¬ 
ties  across  the  country.  But,  from  personal  experience, 

I  also  know  that  to  meet  the  duties  to  the  institution,  to 
its  stockholders,  to  its  depositors,  and  to  the  public  at 
large,  a  director  must  be  knowledgeable  and  active. 

At  the  OCC,  we  recognize  the  important  contributions 
knowledgeable  and  active  directors  make  to  the  bank 
and  to  the  community.  We  appreciate  just  how  much 
directors  can  enhance  the  safety  and  soundness  of  the 
banking  system.  And  we  want  to  support  directors  by  en¬ 
suring  that  they,  and  that  includes  all  of  you,  have  a  clear 
idea  of  what  is  expected  of  them. 

We  have,  therefore,  spent  the  last  year  preparing  a  book 
for  national  bank  directors  to  provide  in-depth,  practical 
guidance  for  meeting  the  duties  and  responsibilities  of 
the  job.  This  book,  The  Director's  Book,  The  Role  of  a 
National  Bank  Director,  outlines  the  responsibilities  of  a 
board,  highlights  areas  of  particular  concern,  and  ad¬ 
dresses  in  broad  terms  the  duties  and  liabilities  of  the  in¬ 
dividual  director. 
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We  hope  that  this  book  will  make  the  director’s  job  easi¬ 
er  and  that,  as  a  result,  directors  will  feel  more  comfort¬ 
able  and  more  effective  in  meeting  the  demands  the  job 
places  on  them  In  broad  terms,  the  book  discusses  the 
role  of  the  board  of  directors  in  a  national  bank,  the 
board's  responsibilities,  the  director's  individual  respon¬ 
sibilities,  a  director's  legal  liabilities,  and  supervisory  en¬ 
forcement  actions. 

For  the  rest  of  my  time  this  morning,  I  would  like  to  touch 
on  the  major  expectations  the  OCC  has  of  national  bank 
directors,  expectations  stressed  in  the  book. 

First  of  all,  we  expect  the  board  to  ensure  competent 
management.  Quality  management  is  perhaps  the  sin¬ 
gle  most  important  element  in  a  profitable  and  soundly 
run  bank.  The  quality  of  a  bank’s  management  may 
mean  the  difference  between  success  and  failure  in  diffi¬ 
cult  economic  times,  and  its  importance  grows  as  bank¬ 
ing  institutions  face  the  stresses  of  an  increasingly  com¬ 
petitive  marketplace.  Therefore,  the  board’s  responsibility 
for  selecting  and  retaining  management  may  be  its  most 
significant  responsibility. 

If  it  is,  it  is  followed  closely  by  the  responsibility  of  assur¬ 
ing  that  management  continues  to  act  competently  and 
honestly.  The  board  controls  the  bank’s  direction  and  de¬ 
termines  how  the  bank  will  go  about  its  business.  The 
board  establishes  the  policies  under  which  it  will  oper¬ 
ate.  The  board  may  delegate  day-to-day  operations  to 
management.  But  the  board  remains  accountable  for 
making  sure  these  operations  are  carried  out  in  compli¬ 
ance  with  law  and  regulations.  And  that  these  operations 
are  consistent  with  safe  and  sound  banking  practices. 

We  expect  directors  who  are  faced  with  management  ac¬ 
tions  that  break  the  law  or  that  are  unsafe  and  unsound 
to  follow  the  Nancy  Reagan  response  to  drug  use:  "Just 
say  no." 

In  other  words,  we  expect  directors  to  be  independent 
and  actively  involved  in  the  bank’s  affairs,  even  when  it 
means  conflict  with  management.  .  .  or  rather,  especially 
when  it  means  conflict  with  management.  If  a  bank  needs 
more  potted  plants,  it  can  buy  them.  The  board  of  direc¬ 
tors  shouldn't  just  provide  decoration. 

Using  the  same  standards  of  independence  and  action, 
we  expect  directors  to  ensure  that  the  bank  has  plans 
and  policies  appropriate  to  its  market  situation  Planning 
for  a  small  bank  in  a  static  environment  can  be  a  rela¬ 
tively  simple  process  of  defining  its  basic  business  and 
setting  goals.  But  in  a  changing  and  competitive  environ¬ 
ment  the  kind  where  most  banks  operate,  effective  plan¬ 
ning  becomes  more  complex  and  more  critical  to  suc¬ 
cess  Only  by  knowing  what  the  bank  is  and  what  it  wants 
to  become  can  the  board  know  whether  it  has  the 


resources  and  capabilities  to  reach  its  goals. 

The  planning  process  should  begin  with  the  development 
of  a  long-range  plan.  Then  short-term  business  plans 
should  translate  goals  into  action.  As  for  planning,  the 
board  is  responsible  for  defining  for  its  bank  what  bank¬ 
ing  practices  and  levels  of  risk  are  acceptable. 

All  major  activities  must  be  covered  by  policies,  and  be¬ 
fore  any  new  activity  is  begun,  policies  and  procedures 
must  be  in  place.  Policies  should  be  written.  They  should 
be  reviewed  at  least  annually.  And  they  should  work.  Just 
having  a  written  policy  in  the  file  is  no  good  if  it  isn't  used 
or  if  it  doesn't  work. 

We  expect  policies  to  be  in  place  for  loan  portfolio  man¬ 
agement,  loans,  loan  review,  funds/asset  liability  manage¬ 
ment,  management  information  systems,  contingency 
funding,  investment,  and  trust  activities.  In  addition,  we 
expect  to  see  codes  of  ethics  and  policies  on  conflicts 
of  interest. 

I  would  like  to  emphasize,  also,  that  management  infor¬ 
mation  systems  are  extremely  important.  Effective  funds 
management  and  a  bank's  ability  to  provide  competitive 
and  profitably  priced  products  to  its  customers  rest  on 
the  ability  to  integrate  and  analyze  data  from  different 
parts  of  the  bank’s  operations. 

The  board  should  insist  that  management  information  sys¬ 
tems  be  adequate  to  ensure  accurate  and  timely  report¬ 
ing,  coordination  and  control  of  all  funds  management 
activities,  both  on  and  off  the  balance  sheet.  The  board 
should  also  make  sure  that  support  system  changes  are 
in  place  before  new  activities  are  undertaken. 

Three  rules  of  thumb  apply  here.  You  have  to  know  where 
you  are  to  know  where  you’re  going.  If  you  don’t  know 
where  you’re  going,  any  road  will  take  you  there.  If  you 
don’t  know  where  you’re  going,  you  may  find  yourself 
where  you  don’t  want  to  be. 

These  rules  of  thumb  also  apply  to  the  issue  of  adequate 
control.  The  board  is  responsible  for  ensuring  that  bank 
management  has  incorporated  a  sound  system  of  inter¬ 
nal  controls  into  the  bank's  day-to-day  operating  proce¬ 
dures.  Internal  controls  are  designed  to  safeguard  assets, 
to  ensure  accuracy  and  reliability  of  data,  to  ensure  com¬ 
pliance  with  policies  and  applicable  laws  and  regulation, 
and  to  promote  management  efficiency.  They  include 
such  basic  precautions  as  ensuring  that  duties  are 
properly  separated  and  verifying  accounting  data. 

While  a  board  can  monitor  day  to  day  operations  through 
management  reports,  it  must  do  more  than  merely  ac¬ 
cept  and  review  these  reports.  It  must  verify  their  accuracy 
and  reliability.  At  the  OCC  we  believe  that  a  board  can 
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best  meet  these  oversight  responsibilities  through  a  com¬ 
prehensive  audit  and  control  program  that  provides  a 
focus  on  control  issues  and  a  periodic  review  of  all 
aspects  of  bank  operations. 

Finally,  I  would  like  to  touch  on  the  last  area  of  board 
responsibility  I  want  to  talk  about  this  morning:  business 
performance.  We  don't  expect  directors  to  be  financial 
analysts.  But  we  believe  they  should  know  enough  to  be 
able  to  discern  poor  operating  performance,  poor  asset 
quality,  and  poor  funds  management  techniques.  They 
should  evaluate  performance  both  against  the  bank’s 
own  targets  and  against  the  performance  of  its  peers.  We 
recognize  that  there  are  not  model  ratios  or  numbers  that 
guarantee  success. 

Rather,  a  board  needs  solid  financial  data  and  analyses 
which  can  answer  questions  such  as:  Is  management 
meeting  the  targets  established  in  its  own  planning 
process?  If  not,  why  not?  Was  the  plan  unrealistic  in  light 
of  the  circumstances?  Is  the  level  of  earnings  consistent 
or  erratic?  Do  earnings  result  from  planned  implementa¬ 
tion  of  bank  strategies  or  from  quick  earnings  gambles? 
Are  earnings  figures  accurate  or  do  they  result  from  in¬ 
complete  evaluation  of  asset  quality  or  expenses? 

Directors  should  identify  what  information  they  want  to 
see,  and  how  frequently,  and  request  that  management 
provide  those  reports  to  them. 

To  meet  all  of  the  responsibilities  I  just  outlined,  as  well 
as  others  discussed  in  our  new  book,  the  individiual 
director  must  gain  a  basic  understanding  of  banking  as 
a  business,  banking  as  an  industry,  and  bank  laws  and 
regulations.  To  meet  these  responsibilities,  the  individual 
director  must  be  diligent  in  performing  the  job.  That 
means  attending  board  and  committee  meetings,  re¬ 
questing  and  reviewing  meeting  materials,  asking  ques¬ 
tions  and  requesting  explanations,  and  being  familiar  with 
audits  and  supervisory  communications.  To  meet  these 
responsibilities,  the  individual  director  must  exercise  in¬ 
dependent  judgment,  and  must  be  loyal  to  the  bank’s 
interest. 

We  don’t  expect  bank  directors  to  be  insurers  or  guaran¬ 
tors  of  the  bank's  profitability  or  of  management’s  con¬ 
duct.  We  don’t  expect  bank  directors  to  be  all-knowing 
in  the  business  decisions  of  the  bank.  We  do  expect  bank 
directors  to  be  diligent  in  carrying  out  their  responsibili¬ 
ties.  And  we  do  expect  bank  directors  to  use  judgment. 
We  are  not  looking  to  directors  to  be  in-house  police 
forces  or  scapegoats  for  poor  managerial  decisions.  But 
we  are  looking  to  directors  to  be  directors  —  and  a  direc¬ 
tor  must  direct  or  suffer  the  consequences  of  failing  to 
direct. 

In  the  February  1882  issue  of  the  North  American  Review, 


Comptroller  of  the  Currency  Edward  S.  Lacey  published 
an  article  titled,  ‘‘Can  Our  National  Banks  Be  Made 
Safer?”  In  the  ornate  language  of  the  day,  Comptroller 
Lacey  wrote:  “To  provide  against  injudicious  banking  and 
defalcations,  directors  should  exercise  greater  diligence 
and  attention  in  instructing  and  supervising  officers.” 

That  was  the  OCC  perspective  95  years  ago  That  is  the 
OCC  perspective  today. 

As  great  as  our  expectations  are,  they  fall  far  short  of  direc¬ 
tors  managing  or  policing  a  bank.  Rather,  taken  together, 
they  are  intended  to  motivate  bank  directors  to  bring  in¬ 
sight,  interest  and  involvement  to  the  board,  so  that  the 
board  itself  will  be  an  independent  source  of  safety  and 
soundness  for  the  institution  and,  in  turn,  the  banking  sys¬ 
tem  of  which  it  is  a  part. 

The  reasoning  is  simple.  Outside  directors  tend  to  be  suc¬ 
cessful  people  in  their  own  right:  entrepreneurs,  mana¬ 
gers,  professionals,  experts.  They  tend  to  be  people  with 
a  wealth  of  talent  and  experience. 

If  brought  to  bear  in  a  bank’s  boardroom,  this  talent  and 
experience  can  be  a  great  intangible  asset  for  the  insti¬ 
tution.  If  tapped,  this  talent  and  experience  can  help  an¬ 
ticipate  problems,  prevent  them  from  arising,  and  make 
their  solution  easier  when  they  do  arise. 

As  you  can  see,  bank  supervisors  have  a  simple  interest 
in  promoting  the  use  of  that  talent  and  experience  in  the 
boardroom.  Directors  who  bring  their  insight,  interest  and 
involvement  to  the  boardroom  strengthen  the  bank. 

In  short,  we  bank  supervisors  expect  directors  to  take  their 
job  as  seriously  as  we  take  our  own. 

When  the  James  gang  raided  the  First  Bank  in  North- 
field,  Minnesota,  111  years  ago  tomorrow,  the  strength 
of  a  bank,  in  one  sense,  was  measured  by  a  safe  that 
was  secured.  Today  things  are  more  complex.  The  safe¬ 
ty  and  soundness  of  a  bank  —  and  the  banking  system 
—  in  large  part  rests  not  on  iron  boxes  and  strong  locks, 
but  in  your  hands  and  in  the  hands  of  your  bank  director 
colleagues. 

It  rests  in  your  knowledge.  It  rests  in  your  effort  It  rests 
in  your  judgment. 

We  at  the  OCC  hope  that  our  new  book  will  be  an  "exer¬ 
cise  manual”  for  directors  throughout  the  national  bank¬ 
ing  system,  a  "how  to”  guide  to  increase  your  knowledge, 
to  intensify  your  effort,  to  sharpen  your  judgment  We  want 
to  help  you  strengthen  your  grip  on  the  job 
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“CRA:  New  Compliance  Challenges” 

The  topic  of  today's  session  "CRA:  Bankers  and  Regu¬ 
lators  Reflect  on  their  Obligations,"  is  certainly  timely  and 
highly  appropriate  given  the  current  banking  environ¬ 
ment.  Increasingly,  that  environment  is  one  of  substan¬ 
tial  change  caused  by  intense  competition  in  the  finan¬ 
cial  services  marketplace  and  the  deregulatory  process. 

Taken  together,  deregulation  and  increased  competition 
have  also  challenged  many  banks  to  reassess  the  impact 
of  change  on  one  of  their  traditional  charter  obligations: 
to  meet  the  convenience  and  needs  of  the  community. 
You  have  heard  the  perspectives  of  two  bankers  this 
morning  about  how  their  banks  have  responded  to  this 
challenge. 

At  the  same  time,  however,  the  deregulatory  process  has 
focused  increased  public  attention  on  the  relationships 
of  financial  institutions  to  their  communities. 

In  that  regard,  I  would  like  to  take  a  few  moments  to  ad¬ 
dress  —  and,  hopefully,  to  put  the  remarks  of  previous 
panelists  into  a  broader  perspective  —  three  related  areas 
that  we  believe  have  important  CRA  implications  for  both 
banks  and  regulatory  agencies. 

•  First,  I  want  to  briefly  review  the  new  CRA  envi¬ 
ronment,  one  in  which  CRA-related  activities  of 
community  and  other  groups  have  increased 
dramatically; 

•  Second,  I  want  to  explore  some  of  the  key  com¬ 
pliance  and  regulatory  challenges  we  —  both 
bankers  and  regulators  —  face  as  a  result  of  this 
new  environment;  and 

•  Finally,  I  want  to  share  with  you  some  approaches 
the  Comptroller’s  office  has  taken  to  help  banks 
respond  to  these  challenges. 

The  New  CRA  Environment 

I'm  sure  we  can  all  agree  that  the  most  salient  aspect 
of  the  new  environment  surrounding  CRA  is  the  dramat¬ 
ic  and  fairly  sudden  increase  in  CRA  protests  of  applica¬ 
tions.  Over  the  last  three  years  for  example,  there  have 
been  over  86  known  protests  of  bank  holding  company 
and  bank  applications  (22  in  1985;  39  in  1986;  and  31 
to  date  m  1987) 

Curing  that  same  period,  there  also  have  been  about  two 


dozen  cases  identified  in  which  CRA-related  agreements 
were  concluded  which  ultimately  prevented  protests. 
Based  on  the  level  of  interest  by  community  groups  and 
the  expected  increase  of  bank  and  bank  holding  com¬ 
pany  applications,  more  protests  are  anticipated  for  the 
remainder  of  this  year  and  in  1988. 

Why  the  focus  on  banks  and  CRA9  Briefly,  two  concur¬ 
rent  trends  have  played  roles  in  heightening  the  aware¬ 
ness  of  the  public  to  bank  CRA  obligations  and  perfor¬ 
mance  —  banking  deregulation  and  federal  budget  cuts. 

Bank  deregulation  and  its  perceived  impact  on  bank  ac¬ 
tivities  designed  to  meet  community  credit  needs  is 
perhaps  most  important  of  the  growing  number  of  issues 
and  concerns.  For  example, 

•  Interest  rate  volatility  has  reduced  many  banks’ 
capacity  to  offer  longer  term  loans  often  needed 
for  small  business  expansion. 

•  Mergers  and  acquisitions,  especially  those  result¬ 
ing  from  interstate  banking,  have  raised  ques¬ 
tions  by  the  public  about  how  new,  distant  owner¬ 
ship  will  affect  local  bank  responsiveness  to 
community  credit  needs. 

•  Finally,  new  services,  especially  prospects  for  ad¬ 
ditional  bank  powers,  have  generated  some  con¬ 
cerns  that  banks  will  focus  more  attention  and 
resources  on  new  sophisticated  products  and 
less  on  traditional  consumer,  business  and  hous¬ 
ing  lending. 

Allen  Fishbein  discussed  federal  budget  cuts  this  morn¬ 
ing.  This  shift  in  public  policy  has  focused  greater  atten¬ 
tion  on  private  sector  resources  and  involvement,  includ¬ 
ing  financial  institutions.  While  community  groups  and 
local  government  officials  have  also  worked  with  corpo¬ 
rations,  insurance  companies  and  other  financial  firms, 
banks,  because  they  are  visible,  local  institutions,  are 
viewed  increasingly  as  the  key  private  sector  players  in 
public-private  partnerships  at  the  local  level. 

The  most  important  point  here  is  that  in  this  local  com¬ 
munity  environment,  community  and  other  groups  have 
become  increasingly  knowledgeable  and  sophisticated 
about  CRA  regulations  and  examinations.  They  also  have 
become  better  organized  to  utilize  CRA. 


22 


There  is  a  growing  national  information  network  among 
community  based  groups  interested  in  bank  responsive¬ 
ness  to  community  credit  needs.  That  network,  com¬ 
posed  of  at  least  five  nationally  based  groups  and 
hundreds  of  state  and  local  organizations,  has  greatly  in¬ 
creased  the  capacity  of  local  groups  to  understand  and 
use  CRA. 

Last  year,  the  Ford  Foundation  announced  grants  totall¬ 
ing  almost  $1  million  to  five  national  and  2  regional  groups 
for  CRA-related  activities,  including: 

•  Training  for  local  groups  to  assist  them  in  under¬ 
standing  CRA,  research  bank  lending  records 
and  take  steps  to  contact  and  communicate  with 
banks  about  their  CRA  performance; 

•  Assisting  local  groups  in  negotiating  agreements 
with  banks,  and 

•  Assisting  coalitions  and  state  legislatures  in  de¬ 
veloping  state  CRA  legislation. 

Small  business  groups  and  state  and  local  government 
officials  are  showing  growing  interest  in  CRA.  Over  the 
last  few  years,  a  number  of  states  have  passed  state  CRA 
laws,  many  as  provisions  of  their  interstate  banking  legis¬ 
lation.  Recently,  the  National  Council  of  State  Legislatures 
adopted  two  banking  policy  resolutions  calling  for  feder¬ 
al  legislation  mandating  commercial  loan  disclosure  and 
the  inclusion  of  CRA  and  consumer  protection  provisions 
in  any  federal  legislation  authorizing  new  banking  powers. 

These  are  just  some  of  the  events  and  trends  compris¬ 
ing  the  new  CRA  environment.  But  they  reflect  one  key 
message  clearly.  Your  banks  are  under  increasing  scru¬ 
tiny  by  a  general  public  which  has  become  much  more 
concerned  about  bank  responsiveness  to  community 
credit  needs  and  more  knowledgeable  about  CRA.  What 
does  this  new  environment  mean  for  banks  and  their 
regulators? 

Compliance  and  Regulatory  Challenges 

One  implication  of  this  new  environment  is  that  it  will  con¬ 
tinue  to  present  new  challenges  for  both  banks  and  their 
federal  regulatory  agencies.  For  banks,  there  are  sever¬ 
al  considerations. 

First,  this  new  environment  will  probably  necessitate  an 
increased  emphasis  within  banks  on  compliance,  includ¬ 
ing  review  of  CRA  performance.  In  that  regard,  we  con¬ 
tinue  to  believe  that  the  12  assessment  factors  contained 
in  the  CRA  regulation  are  your  best  guide  in  reviewing 
your  bank's  CRA  performance.  These  are  the  factors 
used  by  our  examiners  and  these  are  the  focus  of  bank 
customer  group  attention.  As  indicated  earlier,  your  thor¬ 


ough  completion  of  the  CRA  questionnaire  will  help  both 
you  and  examiners  to  assess  your  CRA  performance. 

Based  on  groups  concerns  on  both  the  local  and  national 
levels,  and  the  rather  consistent  nature  of  CRA  protest 
issues,  the  following  CRA  factors  are  getting  most  at¬ 
tention: 

•  The  extent  to  which  banks  communicate  with 
their  communities  about  credit  needs  and  bank 
products  and  services.  Of  particular  importance 
here  is  your  bank's  communication  and  outreach 
to  low-  and  moderate-income  groups,  small  busi¬ 
ness  organizations  and  local  government 
officials. 

The  “jargon"  in  this  case  is  “ascertainment  of 
community  credit  needs  and  marketing;’’  the  real 
substance  is  regular  community  outreach,  con¬ 
tact  and  communication. 

•  The  geographic  distribution  of  credit  extensions 
within  the  local  markets  your  bank  serves.  It  is 
increasingly  clear  that  your  bank  may  want  to 
consider  conducting  self-assessments.  This  helps 
you  determine  whether  the  bank  is  meeting  the 
spirit  of  CRA  effectively. 

•  The  types  of  loans  made,  especially  the  extent 
to  which  the  bank  makes  direct  mortgage,  home 
improvement  and  small  business  loans  within  its 
community.  These  types  of  loans  are  most  often 
the  focus  of  community  attention. 

•  Bank  participation  in  special  housing,  commun¬ 
ity  development,  and  economic  development 
programs,  particularly  those  meeting  the  needs 
of  low-  and  moderate-income  areas  or  small  busi¬ 
nesses,  has  become  increasingly  important.  For 
many  groups,  these  activities  are  critical  to  bank 
CRA  performance. 

A  second  consideration  for  banks  is  the  growing  vulner¬ 
ability  of  all  banks  which  are  part  of  holding  companies 
with  multi-state  operations.  As  a  result  of  interstate  bank¬ 
ing  and  bank  holding  company  applications,  the  CRA 
performance  of  any  bank  in  the  holding  company  sys¬ 
tem  may  become  an  issue,  even  in  what  appears  to  be 
a  geographically  distant  application.  For  example,  a  major 
interstate  bank  holding  company  acquisition  was  recently 
subject  to  protests  by  9  separate  groups  from  6  states 

The  implication  here  is  that  the  CRA  performance  of  each 
bank  in  a  bank  holding  company  system  may  be  sub¬ 
ject  to  review  as  part  of  public  comments  on  an  applica¬ 
tion.  In  our  view,  this  makes  it  increasingly  important  for 
each  bank  covered  by  CRA  to  evaluate  its  own  perfor¬ 
mance  and  take  steps  to  remedy  weaknesses. 


A  third  consideration  for  banks  is  to  develop  a  compre¬ 
hensive  CRA  strategy  and  compliance  program.  As  part 
of  that  program,  it  is  particularly  important  that  you  con¬ 
tinuously  collect  and  document  information  concerning 
your  CRA-related  activities  and  share  this  information  with 
examiners. 

What  does  this  new  environment  mean  for  regulators? 

The  new  CRA  environment  presents  challenges  to  the 
bank  regulatory  agencies  in  meeting  our  obligations 
under  the  Act. 

First,  your  banks  need  and  expect  comprehensive,  fair 
CRA  examinations,  and  evaluations  which  provide  use¬ 
ful  guidance.  We,  as  regulators,  are  committeed  to  doing 
that,  but  it  requires  your  cooperation. 

Second,  when  CRA  protests  do  occur,  we  at  the  regula¬ 
tory  agencies  must  respond  to  allegations  about  bank 
CRA  performance  in  a  fair  and  impartial  manner.  This 
means  that  the  allegations  of  protestants  must  be  ana¬ 
lyzed  and  compared  against  examinations  and  other  in¬ 
formation  about  a  bank’s  CRA  record. 

Third,  the  continuing  and  major  challenge  for  regulators 
is  one  of  maintaining  balance  —  balance  among  legiti¬ 
mate,  but  often  conflicting  interests  of  banks  and  their  cus¬ 
tomers;  balance  in  examination  priorities  and  judgments 
and  balance  among  regulatory  responsibilities  under  the 
CRA  and  the  need  to  ensure  safe  and  sound  bank  oper¬ 
ations.  We  are  striving  to  keep  these  necessary  balances 
in  perspective. 

OCC  Responses  to  These  Challenges 

Finally,  I  would  like  to  share  with  you  how  we  at  the  OCC 
believe  that  we  have  successfully  maintained  that  balance. 
Our  primary  responsibility  under  the  CRA  is  to  encourage 
banks  to  help  meet  the  credit  needs  of  local  communi¬ 
ties  in  which  they  are  chartered,  including  low-  and 
moderate-income  areas,  consistent  with  the  safe  and 
sound  operation  of  banks.  We  meet  our  responsibilities 
in  two  key  ways. 

First,  the  OCC,  like  each  of  the  other  federal  banking 
agencies,  encourages"  banks  through  the  examination 

process. 

In  this  regard,  the  OCC  has  recently  implemented  a  re¬ 
vised  Compliance  Program  The  program  was  described 
m  an  April  21  letter  from  Comptroller  Clarke  to  the  Chief 
Executive  Officers  of  all  national  banks  and  by  Senior 
Deputy  Comptroller  Robert  Herrmann  in  an  ABA  Bank 
Compliance  Magazine  article  in  July  of  this  year 


Briefly,  this  revised  OCC  compliance  program  has  shifted 
examination  emphasis  from  review  of  individual  transac¬ 
tions  for  detection  of  violations  to  one  of  assessing  a 
bank’s  systems  for  ensuring  compliance  with  laws  and 
regulations.  The  revised  approach  includes,  however,  very 
thorough  compliance  examinations  in  all  regional  and 
multinational  banks  and  a  statistically  valid  sample  of  all 
other  national  banks.  The  results  of  these  examinations 
will  be  used  to  help  determine  the  probability  of  compli¬ 
ance  problems  at  other  national  banks  throughout  the 
system. 

What  does  this  mean  for  the  CRA  portion  of  compliance 
examinations?  Simply  that  although  all  national  banks  will 
not  be  examined  for  CRA  compliance  every  year,  the 
banks  which  are  examined  will  receive  a  more  compre¬ 
hensive  and  intensive  review  than  in  the  past. 

We  believe  that  this  new  approach  will  provide  fair  and 
accurate  assessments  to  national  banks  concerning  their 
CRA  performance  and,  where  appropriate,  useful 
guidance  on  how  they  can  improve  their  performance. 

The  second  major  way  OCC  handles  its  responsibilities 
is  through  the  activities  of  its  Customer  and  Industry  Af¬ 
fairs  Division.  The  OCC  identifies  key  and  continuing 
banking  issues,  including  those  related  to  CRA,  and  pro¬ 
vides  examples  of  programs  and  strategies  to  banks  to 
help  deal  with  those  issues. 

My  division  coordinates  a  number  of  programs  and  ac¬ 
tivities.  In  1985,  the  division,  in  concert  with  our  district 
offices,  conducted  bank  customer  group  meetings  in 
each  of  the  OCC’s  six  districts  to  discuss  a  broad  range 
of  CRA,  consumer,  housing  and  small  business  issues 
and  concerns.  Also,  to  obtain  a  broader,  national  perspec¬ 
tive,  the  division  arranged  a  National  Bank  Customer 
Groups  Key  Issues  Meeting  in  April  of  1986  which 
brought  together  the  Comptroller,  senior  OCC  manage¬ 
ment  and  representatives  of  nationally  based  groups  to 
discuss  issues  of  concern  to  these  groups  and  their  con¬ 
stituents.  Summaries  of  those  meetings  were  provided 
to  all  national  banks. 

In  addition,  the  division  planned  a  number  of  OCC  con¬ 
ferences  and  roundtables  for  bankers  on  major  issues 
of  concern  to  bankers  and  bank  customer  groups,  includ¬ 
ing  CRA.  These  include  a  major  1985  conference  on  the 
"Changing  Shape  of  Retail  Banking.  Responding  to  Cus¬ 
tomer  Needs,"  and  a  1986  roundtable  on  "Opportuni¬ 
ties  and  Issues  for  Banks  in  Affordable  Housing."  Each 
of  these  meetings  explored  a  number  of  approaches 
banks  use  to  help  meet  their  responsibilities  in  local  com¬ 
munities  Publications  summarizing  the  proceedings  were 
also  made  available  to  national  banks. 
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More  recently,  the  OCC  cosponsored,  with  the  Federal 
Reserve  Board,  a  conference  on  bank  community  de¬ 
velopment  corporations  in  August  1987.  CDCs  have  be¬ 
come  an  important  option  for  some  banks  in  helping  them 
meet  local  community  development  needs,  including 
CRA-related  objectives. 

The  division  also  manages  the  OCC’s  CDC  program  for 
national  banks  and  provides  assistance  to  national  banks 
interested  in  forming  CDCs  or  in  making  community  de¬ 
velopment  investments. 


Conclusion 

Let  me  conclude  by  saying  that  Comptroller  Robert 
Clarke  has  emphasized  that  the  OCC  and  the  banks  we 
supervise  share  responsibility  for  ensuring  compliance 
with  laws  and  regulations.  In  that  context,  we  view  the 
focus  of  this  session  —  reflecting  on  the  CRA  obligations 
of  banks  and  regulators  —  as  a  shared  responsibility.  We 
each  have  an  important  role  to  play.  Sessions  like  this  one 
represent  a  continuing  effort  on  the  part  of  ABA  and  the 
banking  community  to  continue  to  address  the  new  CRA 
environment  and  the  challenges  we  face  together. 


Statement  of  Robert  L.  Clarke,  Comptroller  of  the  Currency,  before  the  House 
Subcommittee  on  Telecommunications  and  Finance  of  the  Committee  on 
Energy  and  Commerce,  Washington,  D.C.,  October  14,  1987 


Mr.  Chairman  and  members  of  the  Subcommittee,  I  wel¬ 
come  this  opportunity  to  assist  your  review  of  issues  relat¬ 
ed  to  the  structure  of  the  financial  services  industry.  Your 
interest  in  reassessing  the  laws  and  regulations  that 
govern  the  industry  —  particularly  those  that  are  aimed 
at  separating  commercial  banking  and  investment  bank¬ 
ing  —  is  vitally  important. 

As  you  pointed  out  in  a  recent  speech,  Mr.  Chairman, 
there  is  increasing  unease  “with  the  prospect  of  a  finan¬ 
cial  system  that,  having  evolved  beyond  the  terms  of  our 
laws,  is  functioning  without  effective  legislative  guidance.” 
I  am  committed  to  working  with  the  Congress,  and  the 
other  banking  agencies  in  developing  legislation  that  will 
provide  that  guidance.  Only  then  can  we  ensure  that  our 
financial  services  industry  can  serve  the  needs  of  the 
American  public  in  a  responsive  and  efficient  manner  and 
that  U.S.  financial  institutions  can  remain  competitive  in 
global  financial  markets. 

In  my  remarks  this  morning,  I  will  concentrate  on  one  of 
the  major  areas  where  reform  is  needed:  the  Glass- 
Steagall  Act.  I  will  describe  the  dramatic  changes  in  the 
financial  marketplace  that  have  taken  place  since  the 
passage  of  Glass-Steagall  and  their  effects  on  the  func¬ 
tioning  of  our  domestic  financial  system.  Those  changes 
and  their  consequences  are  bringing  about  a  structural 
reform  of  the  financial  services  industry.  Because  of  the 
absence  of  legislative  action,  that  reform  has  been 
haphazard,  relying  all  too  often  on  regulatory  and  judi¬ 
cial  interpretations  of  a  law  that  could  not  anticipate  the 
world  in  which  we  now  live.  I  will  also  briefly  sketch  a 
framework  for  reform  that  would  create  a  more  efficient 
and  competitive  financial  services  industry  without 
sacrificing  bank  safety  and  soundness  and  other  public 
policy  goals. 


Glass-Steagall  and  Its  Legacy 

The  Glass-Steagall  Act 

The  Banking  Act  of  1933  was  a  sweeping  piece  of  legis¬ 
lation  aimed  at  resolving  the  financial  crisis  of  the  1930s. 
Besides  establishing  federal  deposit  insurance  and 
strengthening  the  Federal  Reserve  System,  it  contained 
the  four  sections,  together  known  as  the  Glass-Steagall 
Act,  intended  to  separate  commercial  banking  from  in¬ 
vestment  banking.  Glass-Steagall  provides,  with  certain 
exceptions,  that  commercial  banks  may  not  underwrite 
or  deal  in  private-sector  securities,  nor  may  they  be  affili¬ 
ates  of,  or  share  directors  or  employees  with,  firms  that 
do.  Investment  banks,  similarly,  are  prohibited  from  ac¬ 
cepting  deposits. 

However,  critical  terms  of  the  Glass-Steagall  Act  are  not 
precise,  and,  in  practice,  there  is  no  consensus  on  ex¬ 
actly  what  it  permits  or  prohibits,  particularly  for  commer¬ 
cial  banks. 

Efforts  by  commercial  banks  to  offer  competitive  finan¬ 
cial  services  are  frequently  met  with  Glass-Steagall-based 
court  challenges.  However,  the  courts  have  not  provided 
consistent,  workable  guidance.  I  can  assure  you  it  is  an 
extremely  difficult  environment  in  which  to  regulate.  And 
I  can  tell  you  from  my  experience  as  a  practicing  lawyer 
that  it  has  a  chilling  effect  on  bankers  who  are  attempt¬ 
ing  to  innovate  and  respond  to  a  changing  marketplace 

Changes  in  the  Financial  Services  Environment 

Part  of  the  confusion,  no  doubt,  is  a  natural  consequence 
of  trying  to  apply  a  law  written  for  the  1930s  to  the  1980s 
Technological  innovation,  one  of  the  most  powerful  forces 
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of  change,  has  facilitated  the  development  of  a  truly  global 
financial  market  that  operates  around  the  clock  Multina¬ 
tional  and  large  domestic  corporations  that  formerly  re¬ 
lied  on  commercial  banks  for  their  financing  can  now  raise 
funds  directly  in  credit  markets  located  virtually  anywhere 
in  the  world.  In  essence,  this  direct  access  is  another  ver¬ 
sion  of  disintermediation. 

Other  evidence  of  such  disintermediation  is  the  growing 
trend  of  securitization.  In  search  of  more  income  and 
liquidity,  major  institutional  lenders,  including  some 
commercial  banks,  have  transformed  some  loans  into 
securities,  pooling  large  blocks  of  their  own  loans  and 
then  distributing  those  securities  to  a  wide  range  of  in¬ 
vestors. 

Finally,  economic  changes  have  altered  the  market  en¬ 
vironment.  In  the  last  decade  we  have  seen  accelerat¬ 
ing  inflation  accompanied  by  extraordinarily  high  and 
volatile  interest  rates,  followed  by  a  return  to  a  relatively 
stable  price  level  and  falling  prices  for  some  commodi¬ 
ties.  This  has  provided  the  impetus  for  the  introduction 
of  number  of  new  financial  instruments:  families  of  mutu¬ 
al  funds,  open-ended  home  equity  lines  of  credit,  and 
adjustable-rate  mortgage  for  households;  zero-coupon 
bonds,  interest  rate  swaps,  and  a  variety  of  hedging  in¬ 
struments  for  institutions.  Each  has  been  introduced  in 
response  to  new  customer  demands  brought  about  by 
the  changing  economic  environment. 

Practical  Effects  of  the  Glass-Steagall  Act 

One  of  the  basic  objectives  of  Glass-Steagall  was  to  pro¬ 
hibit  commercial  banks  generally  from  underwriting  pri¬ 
vate  securities  {e.g.,  bonds  and  equities)  and  to  prohibit 
securities  firms  from  accepting  deposits.  In  simple  terms, 
it  was  intended  to  keep  the  two  industries  separate  and 
out  of  each  other’s  markets.  Clearly,  Glass-Steagall  has 
fallen  far  short  of  its  goal.  A  number  of  financial  services 
firms  now  are  able  to  offer  fully  integrated  commercial 
and  investment  banking  services  by  creatively  combin¬ 
ing  products  and  services. 

The  success  of  that  strategy  was  underlined  by  the  results 
of  a  recent  American  Banker  survey  of  consumers.  Sears, 
which  has  aggressively  sought  to  provide  a  complete 
range  of  financial  services,  was  selected  by  over  30  per¬ 
cent  of  respondents  as  the  firm  that  best  met  their  finan¬ 
cial  services  needs  The  selection  was  made  from  a  list 
of  nine  large,  nationwide  suppliers  of  financial  services  that 
included  Citicorp  and  Bank  of  America.  The  survey  also 
asked  consumers  which  firms  they  viewed  as  in  the  fore¬ 
front  of  change  and  innovation  Again,  Sears  topped  the 
poll  Four  out  of  the  top  five  were  conglomerates  that  offer 
services  that  range  from  credit  cards  to  full-service  secu¬ 
rities  brokerage  Significantly,  each  of  those  conglomerates 
has  a  bank  or  thrift  as  one  of  its  operating  components. 


Securities  firms  supplying  bank-deposit  services.  Securi¬ 
ties  firms  are  providing  the  equivalent  of  interest-bearing 
checking  accounts  to  their  customers  in  the  form  of 
money  market  mutual  funds  (MMFs).  While  MMFs  are 
technically  not  deposit  accounts,  their  shares  can  be 
redeemed  by  writing  checks.  In  the  high  interest  rate  en¬ 
vironment  from  1978  to  1982,  MMF  assets  grew  to  near¬ 
ly  $250  billion.  Although  interest  rate  ceilings  have  been 
removed  from  bank  deposits,  securities  firms  have  been 
able  to  maintain  their  position  in  the  market  for  deposit- 
like  services  through  the  active  marketing  and  enhance¬ 
ment  of  their  products. 

Merrill  Lynch,  which  has  garnered  more  than  $20  billion 
in  MMFs  associated  with  its  Cash  Management  Account 
(CMA),  continued  to  attract  money-fund  deposits  because 
it  consolidates  transactions  services  with  access  to  stock¬ 
brokers,  securities  margin  accounts,  and  debit  cards.  Re¬ 
cently,  the  company  announced  further  adaptations  to 
that  highly  successful  product  including  a  debit  card  offer¬ 
ing  a  month’s  grace  on  charges,  flexible  premium  life  in¬ 
surance,  pre-authorized  funds  transfer  to  and  from  bank 
accounts,  and  pre-authorized  borrowing  against  the  value 
of  eligible  securities. 

That  consolidation  of  financial  services  satisfies  a  mar¬ 
ket  demand  —  one  that  the  commercial  banking  indus¬ 
try  has  not  been  able  to  meet  directly  because  of  restric¬ 
tions  on  the  activities  of  banks  and  their  affiliates.  I  have 
no  doubt  that  enabling  banks  to  compete  would  result 
in  innovations  that  would  prove  at  least  as  beneficial  to 
consumers  as  has  Merrill  Lynch’s  CMA. 

Securities  firms  entering  bank-loan  markets.  Glass- 
Steagall  has  not  prevented  investment  bankers  from  en¬ 
tering  another  traditional  domain  of  commercial  banks 
—  the  provision  of  short-term  credit  to  the  corporate  sec¬ 
tor.  The  spectacular  growth  of  the  commercial  paper  mar¬ 
ket  has  severely  reduced  the  commercial  banking  indus¬ 
try’s  share  of  short-term  commercial  credit.  Dominated 
by  investment  banking  firms,  the  commercial  paper  mar¬ 
ket  offers  top-rated  corporate  borrowers  direct  access  to 
short-term  credit  markets.  From  1977  to  1986,  commer¬ 
cial  paper  outstanding  grew  at  an  annual  rate  of  19.4  per¬ 
cent.  Over  the  same  period,  banks’  corporate  lending 
grew  at  a  10.9  percent  annual  rate. 

I  do  not  wish  to  leave  the  impression  that  the  growth  of 
the  commercial  paper  market  is  harmful.  On  the  contrary, 
it  benefits  borrowers  by  reducing  their  cost  of  credit.  The 
structural  impediments  that  have  prevented  more  active 
competition,  however,  are  harmful.  They  prohibit  a  large 
segment  of  the  financial  services  industry  —  commercial 
banks  —  from  designing  and  offering  similar  innovations. 

Banks  losing  high-quality  customers.  Glass-Steagall  has 
made  it  difficult  for  commercial  banks  to  maintain  credit 
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relationships  with  the  highest  quality  commercial  borrow¬ 
ers  who,  as  discussed  above,  are  increasingly  deserting 
the  commercial  banks  for  securities  markets.  Because 
top-quality  corporate  borrowers  are  increasingly  relying 
on  commercial  paper  markets  for  their  borrowing,  and 
because  commercial  banks’  participation  in  that  market 
has  long  been  inhibited  by  Glass-Steagall,  banks  find  it 
difficult  to  retain  many  important  customer  relationships. 
Surely,  the  authors  of  Glass-Steagall  did  not  intend  that 
it  promote  the  flight  of  high-quality  borrowers  from  our 
nation’s  banking  system. 

Bank's  ability  to  diversify  is  limited.  Under  current  law,  a 
bank  can  diversify  its  loan  portfolio  through  loan  partici¬ 
pations.  Loan  participations,  however,  are  primarily  sold 
on  the  interbank  market  and  tend  to  be  available  only 
in  relatively  large  denominations.  They  can  have  only  a 
limited  number  of  potential  acquirers,  and  acquiring 
banks  must  receive  and  analyze  extensive  documenta¬ 
tion  associated  with  each  participation.  These  features 
limit  the  usefulness  of  loan  participations  as  a  means  of 
diversification. 

Were  it  not  for  the  uncertainty  about  the  proper  interpre¬ 
tation  of  Glass-Steagall,  I  am  certain  that  a  broader  mar¬ 
ket  for  commercial  loans  sales,  offering  small- 
denomination  securities,  widely  accepted  in  a  secondary 
market  and  freely  transferable  among  commercial  banks 
and  other  investors,  would  have  developed  by  now.  Such 
a  market  would  improve  the  safety  and  soundness  of  the 
banking  system  by  making  it  easier  for  banks,  particular¬ 
ly  small  banks,  to  diversify  their  loan  portfolios  and  by  add¬ 
ing  liquidity  to  the  commercial  lending  market,  just  as 
mortgage-backed  securities  have  enhanced  the  liquidi¬ 
ty  of  the  housing-finance  market. 

Bankers  are  constrained  in  meeting  the  competition. 

Although  banks  have  made  significant  efforts  to  offer  a 
broader  range  of  products  and  services,  these  have  more 
often  than  not  been  challenged  on  Glass-Steagall 
grounds.  For  example,  banks’  efforts  to  offer  commercial 
paper  services  to  their  prime  corporate  customers  were 
vindicated  only  after  years  of  expensive,  disruptive  litiga¬ 
tion.  However,  court-sanctioned  entry  was  qualified  by 
some  restrictions.  Thus,  commercial  banks  generally  face 
an  uphill  struggle  in  competing  with  investment  banks, 
which  have  enjoyed  an  entrenched  market  position  for 
a  number  of  years.  Although  the  securities  industry  may 
have  “lost  the  war,”  it  won  many  important  competitive 
battles  —  at  the  expense  of  both  banks  and  consumers 
—  by  raising  significant  practical  barriers  to  entry. 

Similarly,  several  commercial  banks  have  sought  to  offer 
to  their  IRA  customers  collective  trust  vehicles  in  a  form 
that  is  permissible  under  existing  employee  benefit  legis¬ 
lation,  and  that  merely  builds  upon  the  range  of  permis¬ 
sible  fiduciary  services  which  banks  have,  for  generations, 


offered  to  their  customers  Here  again,  however,  the  mutu¬ 
al  fund  industry  sought  to  limit  the  availability  of  these  law¬ 
ful  services  by  bringing  up  old  legislative  specters,  name¬ 
ly,  the  “hazards”  that  the  Congress  purportedly  legislated 
out  of  existence  in  the  Glass-Steagall  Act,  but  which,  for 
many  reasons,  have  little  relevance  to  today's  sophisti¬ 
cated,  integrated  financial  markets.  Again,  the  commer¬ 
cial  banking  industry  prevailed  after  extended  litigation 
in  four  different  courts,  but  the  threat  of  continuing  litiga¬ 
tion  in  this  area  has  had  a  chilling  effect  on  banks  con¬ 
templating  the  offering  of  these  bona  fide  banking 
services. 

The  securities  industry  continues  its  challenges.  As  banks 
have  recently  sought  to  pool  and  sell  interests  in  their  own 
mortgage  and  consumer  loans,  the  securities  industry’s 
trade  associations  have  been  quick  to  take  up  the  offen¬ 
sive  in  the  courts.  Similarly,  bank  efforts  to  offer  new 
deposit  instruments  that  link  the  returns  to  financial  mar¬ 
ket  indices  have  led  to  new  challenges  by  the  mutual 
funds  industry.  Thus,  not  only  has  the  intent  of  Glass- 
Steagall  been  breached  by  securities  firms,  the  law  itself 
continued  to  be  a  useful  tool  for  the  securities  industry 
in  its  attempt  to  frustrate  and  delay  commercial  bank  entry 
into  legitimate  and  appropriate  markets. 

The  Case  for  Reform 

The  Glass-Steagall  Act  should  be  amended,  and  legis¬ 
lation  that  would  rationalize  the  system  for  delivering  finan¬ 
cial  services  should  be  enacted.  First,  the  law  has  been 
ineffective  in  separating  investment  banking  and  commer¬ 
cial  banking  and  its  elimination  would  not  be  the  revolu¬ 
tionary  step  —  for  the  financial  services  industry  or  its  su¬ 
pervisors  —  that  some  have  claimed.  Securities  firms  offer 
the  functional  equivalent  of  commercial  bank  products, 
and  in  the  U.S.  there  has  been  a  slow,  but  I  believe  inex¬ 
orable,  movement  towards  an  expansion  of  the  range  of 
services  that  commercial  banks  offer.  Moreover,  overseas 
U.S.  banks,  under  Federal  Reserve  Regulation  K  and 
through  Edge  Act  corporations,  are  permitted  to  trade, 
underwrite,  and  invest  in  a  full  range  of  securities.  Those 
activities  are  supervised  by  U.S.  bank  regulators  and  have 
not  raised  significant  supervisory  or  other  public  policy 
concerns. 

Second,  reform  of  Glass-Steagall  is  critically  important  to 
the  long-term  health  and  stability  of  our  banking  system, 
which  depends,  ultimately,  on  its  ability  to  attract  capital 
Its  ability  to  attract  capital,  in  turn,  depends  on  its  ability 
to  offer  products  and  services  in  response  to  changing 
market  conditions. 

It  is  no  secret  that  bank  performance  has  suffered  in  re¬ 
cent  years.  The  average  return  on  assets  (ROA)  for  all  in¬ 
sured  commercial  banks  with  less  than  $300  million  in 
assets  has  declined  in  each  of  the  past  6  years.  Average 
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ROA  for  those  banks  was  more  than  40  percent  lower 
in  1986  than  in  1980  Since  1980,  the  percentage  of  banks 
with  losses  has  increased  six-fold  and  the  percentage  of 
banks  with  high  earnings  (defined  as  an  ROA  over  2.0 
percent)  has  fallen  by  nearly  half. 

These  performance  difficulties,  of  course,  reflect,  in  part, 
localized  economic  declines,  and  modifying  Glass- 
Steagall  would  not  immediately  improve  bank  financial 
performance  significantly.  However,  opening  new  oppor¬ 
tunities  for  diversification  of  income  and  assets  would 
make  bank  performance  less  vulnerable  to  local  condi¬ 
tions.  In  the  long  run,  that  would  improve  the  system’s 
ability  to  withstand  sectoral  declines. 

Third,  and  more  important,  enhanced  competition  would 
have  far-ranging  benefits  to  consumers  of  financial  ser¬ 
vices.  A  study  by  Thomas  A.  Pugel  and  Lawrence  J. 
White  of  the  competitive  effects  of  permitting  affiliates  of 
commercial  banks  to  underwrite  corporate  securities  con¬ 
cluded  that  such  entry  would  result  in  “lower  spreads  to 
issuers  and  improved  services.  .  .  with  benefits  spread¬ 
ing  throughout  the  U.S.  economy.’’  Indeed,  one  signifi¬ 
cant  effect  of  commercial  bank  participation  in  the  Euro- 
securities  market  has  been  a  reduction  in  the  cost  of  credit 
for  international-class  borrowers.  Domestically,  we  have 
seen  the  tremendous  consumer  benefits  that  have  ac¬ 
companied  product  innovations  by  securities  firms.  We 
can  only  imagine  what  innovations  would  arise  from  a 
less  restricted  commercial  banking  industry. 

Ultimately,  what  should  be  important  to  the  makers  of 
public  policy  is  not  whether  Glass-Steagall  reform  would 
be  a  “victory"  or  “defeat"  for  one  segment  or  another 
of  the  financial  services  industry.  Rather,  we  must  focus 
on  establishing  a  financial  system  that  engenders  great¬ 
er  competition  and  the  accompanying  benefits  to  the  con¬ 
sumers  of  financial  services. 

Proposal  for  Reform 

Modifying  Glass-Steagall:  Addressing  the  Concerns 

Clearly,  we  share  in  the  goal  of  ensuring  that  our  finan¬ 
cial  services  marketplace  is  fully  competitive.  In  my  view 
reforming  Glass-Steagall  is  an  important  step  in  that  direc¬ 
tion  However,  I  am  aware  of  arguments  raised  in  oppo¬ 
sition  to  breaking  down  the  barriers  between  commer¬ 
cial  and  investment  banking.  These  include  the  need  to 
guard  against  the  potential  for  conflicts  of  interest  and 
concentrations  of  economic  power  to  protect  customers, 
and  to  avoid  endangering  bank  safety  and  soundness. 

Many  of  the  perceived  problems  associated  with  Glass- 
Steagall  reform  are  a  legacy  from  the  conditions  under 
which  it  was  passed  However,  the  differences  between 
the  legal  framework  of  today  and  that  of  1933  are  vast 


The  Glass-Steagall  Act  was  just  one  of  many  initiatives 
of  the  1930s.  Other  provisions  of  the  Banking  Act  of  1933 
established  federal  deposit  insurance  and  strengthened 
the  Federal  Reserve  System,  including  adding  a  new  sec¬ 
tion  23A  to  the  Federal  Reserve  Act  that  imposed  limita¬ 
tions  on  a  member  bank's  transactions  with  its  affiliates. 
Still  more  concerns  were  addressed  in  the  Securities  Acts 
of  1933  and  1934  and  the  Banking  Act  of  1935.  The 
Financial  Institutions  Regulatory  and  Interest  Rate  Con¬ 
trol  Act  of  1978  added  limitations  on  insider  relationships 
and  on  bank- affiliate  transactions.  Very  recently,  a  new 
section,  Section  23B,  was  added  to  the  Federal  Reserve 
Act  to  insulate  a  bank  further  from  the  activities  of  its  af¬ 
filiates. 

Additionally,  federal  and  state  supervision  of  banks  has 
been  substantially  broadened  and  improved.  Over  the 
years,  bank  regulators  have  gained  and  exercised  sig¬ 
nificant  enforcement  authority,  and  bank  disclosure  re¬ 
quirements  have  been  greatly  enhanced.  Enforcement 
authority  at  the  banking  agencies  is  broadly  based  and 
offers  significant  protection  against  banks  and  bank 
officers  and  directors  who  violate  applicable  banking  laws 
or  engage  in  unsafe  and  unsound  practices.  This  authori¬ 
ty  includes  the  issuance  of  cease  and  desist  orders,  for¬ 
mal  written  agreements,  civil  money  penalties,  and 
removal  orders.  This  authority  has  been  used  to  redress 
violations  of  law,  including  violations  of  federal  securities 
laws. 

In  short,  there  has  been  a  veritable  revolution  in  the  legal 
framework  governing  banks  and  the  securities  markets. 
Any  notion  that  blending  commercial  and  investment 
banking  activities  would  signal  a  return  to  the  1930s  is 
simply  farfetched. 

Reforming  the  Financial  Sector 

It  is  gratifying  that  in  recent  months  a  number  of  thought¬ 
ful  people  have  given  careful  consideration  to  the  ques¬ 
tion  of  how  to  reform  the  structure  of  the  financial  ser¬ 
vices  industry.  Importantly,  the  emphasis  has  been  on 
structural  questions,  rather  than  on  debating  particular 
activities  that  banks  may  safely  conduct  or  services  they 
may  offer.  Mr.  Chairman,  you  have  pointed  out  the  need 
for  protections  as  the  financial  services  industry  becomes 
more  competitive.  Senator  Proxmire,  the  Chairman  of  the 
Senate  Banking  Committee,  recently  expressed  his  inten¬ 
tion  to  seek  structural  reform  and  outlined,  in  broad  terms, 
protections  that  would  address  public  policy  concerns. 
My  colleague  William  Seidman,  the  Chairman  of  the 
FDIC,  in  a  speech  given  late  last  summer  outlined  one 
such  proposal. 

Structuring  expanded  activities.  As  each  of  those  ideas, 
and  others,  demonstrate,  the  key  to  a  more  competitive 
banking  system  is  removing  the  barriers  to  the  kinds  of 
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businesses  with  which  banks  may  affiliate.  Our  goal 
should  be  a  framework  that  allows  these  affiliations  while 
preserving  the  safety  and  soundness  of  the  banking 
system. 

Affiliation  can  take  many  different  forms,  including  affilia¬ 
tions  through: 

•  a  holding  company; 

•  fully  owned  subsidiaries;  and 

•  ventures  in  which  more  than  one  firm  subscribe 
to  the  stock  of  another  firm. 

Many  reform  proposals  advocate  a  holding  company 
approach  of  one  form  or  another.  I  find  that  advocacy 
somewhat  confusing  because  it  does  not  rest  on  any 
demonstrated  superiority  of  the  holding  company  over 
alternative  corporate  arrangements.  In  fact,  with  relative¬ 
ly  minor  changes  in  existing  laws  and  regulations,  the  pro¬ 
tections  and  safeguards  cited  in  reform  proposals  that 
center  on  the  holding  company  would  be  available  if 
banks  were  to  expand  their  product  offerings  through 
subsidiaries. 

There  is  no  readily  apparent  need  to  force  any  form  of 
affiliation  on  the  private  sector.  Just  as  banks  have  chos¬ 
en  to  place  some  currently  authorized  activities  in  sub¬ 
sidiaries,  they  may  prefer  to  conduct  new  activities  in  sub¬ 
sidiaries.  They  should  continue  to  have  the  freedom  to 
choose,  and  having  chosen,  should  be  regulated  and  su¬ 
pervised  in  the  same  way  and  subject  to  the  same  rules 
and  regulations. 

Protecting  banks.  No  matter  what  corporate  configuration 
a  bank  selects,  the  organization  can  be  regulated  and 
supervised  in  accordance  with  bank  safety  and  sound¬ 
ness  and  the  other  principles  of  functional  regulation.  The 
critical  task  is  to  erect  an  appropriate  wall  between  banks 
and  their  affiliates. 

In  erecting  this  wall,  we  must  not  lose  sight  of  the  fact 
that  our  objective  is  to  give  banks  the  opportunity  to  com¬ 
pete  in  the  marketplace.  We  cannot  afford  to  build  the 
wall  between  banks  and  their  affiliates  so  high  as  to  lose 
the  benefits  of  affiliation. 

There  is  no  need,  for  example,  to  prohibit  all  extensions 
of  credit  from  a  bank  to  its  affiliates.  Current  restrictions 
on  loans  to  aff Hates  appear  to  be  adequate.  We  do  not 
have  to  bar  banks  from  lending  money  to  customers  of 
affiliates  or  otherwise  further  restrict  cross-selling  of 
products  in  organizations  containing  banks.  Such  restric¬ 


tions  seem  to  be  based  on  the  idea  that  banks  would 
force  customers  to  buy  one  service  as  a  condition  for  the 
purchase  of  another.  Such  coercion  is  both  unlawful 
under  today’s  laws  and,  by  and  large,  unworkable  It  sim¬ 
ply  will  not  be  tolerated  by  consumers  when  there  is  ade¬ 
quate  competition.  There  is  no  hint  that  competition  is 
inadequate  in  most  banking  markets. 

Offering  banks  the  option  of  engaging  in  additional  secu¬ 
rities  activities  through  subsidiaries  would,  however,  call 
for  some  additional  safeguard.  The  extension  of 
safeguards  that  now  apply  to  the  relationship  between 
a  bank  and  its  bank  holding  company  affiliates  to  rela¬ 
tionships  between  a  bank  and  certain  bank  subsidiaries 
is  a  logical  place  to  start.  I  also  favor  deducting  the  in¬ 
vestment  by  a  bank  in  certain  subsidiaries  from  bank  cap¬ 
ital  for  the  purpose  of  assessing  bank  capital  adequacy 
Finally,  I  am  considering  the  benefits  of  amending  the 
banking  laws  to  prohibit  banks  from  being  held  liable  for 
the  obligations  of  the  affiliates,  unless  specifically  as¬ 
sumed  by  a  prior  contractual  arrangement. 

Conclusion 

Substantial  evidence  and  support  exists  for  removal  of 
the  barriers  between  banks  and  the  companies  with 
which  they  may  affiliate.  I  urge  the  Congress  to  amend 
the  Glass-Steagall  Act  and  permit  greater  competition  be¬ 
tween  commercial  banks  and  securities. 

Substantive  concerns  can  be  largely  addressed  through 
existing  regulatory  vehicles.  It  would  be  a  mistake  to  as¬ 
sume  —  as  Congress  did  in  1933  —  that  broad 
categories  of  securities  activities  are  inherently  too  “risky” 
or  fraught  with  “hazards"  and  should  be  flatly  prohibit¬ 
ed  for  banks;  indeed,  the  evidence  developed  since  then 
clearly  suggests  otherwise.  Rather,  as  with  any  banking 
activity,  we  simply  must  ensure  that  the  activities  are  con¬ 
ducted  in  a  safe  and  sound  manner.  We  can  do  so 
through  effective  supervision  of  the  activities  in  question, 
and  through  the  use  of  our  enforcement  powers  to  reme¬ 
dy  isolated  abuses  that  may  arise. 

In  structuring  financial  reform,  we  should  permit  organi¬ 
zations  wishing  to  combine  banking  with  other  business¬ 
es  to  choose  from  the  widest  possible  variety  of  business 
structures,  each  of  which  relies  on  statutory  and  super¬ 
visory  standards  designed  to  insulate  the  insured  bank¬ 
ing  component  from  the  nonbank  activities. 

We  are  as  prepared  for  financial  reform  as  we  will  ever 
be  There  are  no  legitimate  reasons  for  additional  delay 
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385— June  19,  1987 

Your  client,  a  national  bank  located  in  a  suburb  of  Chica¬ 
go,  Illinois,  ***  (Bank  A)  proposes  to  offer  the  opportuni¬ 
ty  to  its  deposit  customers  to  purchase  participation  in¬ 
terests  in  FDIC-insured  certificates  of  deposit  issued  by 
downtown  Chicago  banks.  Since  FDIC  insurance  covers 
only  deposits  in  an  amount  not  exceeding  $100,000,  I 
assume  that  the  CDs  will  be  in  $100,000  denominations. 
One  of  these  downtown  Chicago  banks  is  a  national  bank 
wholly  owned  by  the  bank  holding  company  which  owns 
Bank  A.  This  affiliated  Chicago  bank  will  be  referred  to 
as  Bank  B.  The  facts  summarized  below  are  reflected  in 
your  incoming  letter  as  modified  in  follow-up  telephone 
conversations  with  another  member  of  your  law  firm. 
Please  accept  my  apology  for  our  delay  in  responding. 

Bank  A  customers  will  initially  open  interest-bearing  FDIC- 
insured  deposit  accounts  in  Bank  A.  Pursuant  to  agree¬ 
ment,  once  sufficient  deposits  have  been  received  by 
Bank  A  the  funds  from  each  account  will  be  aggregated 
and  used  to  purchase  a  large  FDIC-insured  CD  issued 
by  one  of  the  Chicago  banks.  Concurrently,  Bank  A  will 
issue  a  certificate  of  participation  in  that  CD  to  each  of 
its  customers  reflecting  that  customer’s  individual  pro-rata 
interest  in  the  specifically  identified  CD.  Interest  on  the 
participations  will  be  payable  at  a  slightly  lower  rate  than 
interest  is  paid  on  the  underlying  CD  so  that  Bank  A  can 
cover  its  cost  and  earn  some  income.  The  participation 
certificates  will  come  due  on  the  same  day  as  the  under¬ 
lying  CD. 

Each  participation  certificate  will  be  nontransferable  and 
will  be  canceled  upon  the  payment  of  principal  and  in¬ 
terest  into  the  Bank  A  customer’s  deposit  account.  The 
participation  certificate  will  bear  the  legend  that  it  is  not 
a  separate  deposit  and  not  insured  by  the  FDIC,  but  it 
will  also  state  that  the  underlying  CD  is  a  deposit  insured 
by  the  FDIC.  The  participation  certificate  will  not  be 
redeemable  nor  will  Bank  A  be  obligated  to  repurchase 
it  prior  to  maturity  of  the  underlying  CD.  Bank  A  will  be 
an  agent  and  custodian  acting  on  behalf  of  its  customers, 
with  no  duties  other  than  to  keep  the  underlying  CD  in 
safekeeping  prior  to  maturity,  redeem  the  underlying  CD 
promptly  upon  maturity,  and  remit  principal  and  interest 
to  the  certificate  holders  upon  surrender  of  the  partici¬ 
pation  certificates. 

The  records  of  Bank  A  and  the  various  Chicago  banks 
involved  in  the  program  will  reflect  the  fact  that  CDs  are 
being  purchased  by  Bank  A  with  commingled  funds  of 
Bank  A  customers,  with  Bank  A  as  custodian.  Bank  A 
records  in  each  instance  will  disclose  the  names  and 
interests  of  each  of  its  depositors  whose  funds  have 
been  aggregated  to  purchase  a  CD  issued  by  a  Chica¬ 
go  bank. 


The  economic  motivation  to  enter  into  the  described 
transactions  derives  from  the  fact  that  the  Chicago  banks 
generally  pay  significantly  higher  interest  on  large  CDs 
than  Bank  A  pays  on  its  smaller  deposit  accounts  Bank 
A  depositors  will  be  offered  the  opportunity  to  obtain  close 
to  this  higher  rate  from  time  to  time.  Bank  A  will  derive 
some  interest  spread  income,  but  it  is  anticipated  that  the 
participating  deposit  customers  will  receive  a  higher  in¬ 
terest  rate  than  is  available  on  the  deposits  offered  by 
Bank  A  itself.  By  this  program,  Bank  A  hopes  to  gener¬ 
ate  some  income,  keep  its  current  customers  satisfied  by 
offering  them  somewhat  higher  deposit  rates  through  the 
participation  certificates,  and  possibly  attract  additional 
business  from  them. 

You  have  asked  for  confirmation  of  the  following  points: 
(1)  the  participation  certificates  in  Chicago  bank  CDs  are 
not  "securities”  within  the  meaning  of  the  Glass- Steagall 
Act,  12  U.S.C.  §  24  (Seventh).  (2)  The  participation  cer¬ 
tificates  will  not  evidence  deposits  covered  by  Regula¬ 
tion  D.  (3)  The  issuance  of  the  participation  certificates 
does  not  require  registration  under  the  Securities  Act  of 
1933.  (4)  When  Bank  A  purchases  a  CD  issued  by  Bank 
B,  /'.a,  the  Chicago  bank  which  is  owned  by  Bank  A's 
holding  company,  the  transaction  is  exempt  from  the  col¬ 
lateral  requirements  and  quantitative  limitations  in  12 
U.S.C.  §  371c  and  will  not  result  in  Bank  A  being  charac¬ 
terized  as  a  "branch”  of  Bank  B  for  purposes  of  12  U.S.C. 
§36. 

For  the  reasons  given  below,  we  agree  with  you  on  all 
the  points  raised  with  one  caveat.  Because  the  Federal 
Reserve  Board  has  ultimate  interpretive  authority  with 
respect  to  Regulation  D,  12  C.F.R  Part  204,  we  request 
that  your  Bank  A  client  consult  with  the  Federal  Reserve 
Bank  in  Chicago  to  determine  the  proper  Regulation  D 
treatment  for  the  participation  certificates. 

Twelve  U.S.C.  §  24  (Seventh)  expressly  authorizes  national 
banks  to  discount  and  negotiate,  i.e.,  buy  and  sell,  notes, 
drafts  and  other  evidences  of  debt.  They  are  also  express¬ 
ly  granted  power  to  receive  deposits.  In  a  1971  interpre¬ 
tive  letter,  the  OCC  approved  a  national  bank's  proposal 
to  “create  a  secondary  market  in  negotiable  certificates 
of  deposit  of  other  banks.”  It  stated  in  pertinent  part 

Banks  are  specifically  authorized  by  paragraph 
Seventh  of  Revised  Statutes  Section  5136  (12  U.S.C 
Sec.  24)  to  receive  deposits  and  exercise  all  such 
incidental  powers  as  shall  be  necessary  to  carry  on 
the  business  of  banking  but  their  authority  to  deal 
in  securities  is  limited.  The  issuance  of  negotiable 
certificates  of  deposit  is  a  well-recognized  part  of 
the  business  of  banking.  The  negotiability  of  such 
certificates,  which  is  essential  to  their  special  use¬ 
fulness  both  to  the  issuing  bank  and  the  depositor, 
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is  best  maintained  by  the  creation  and  continued 
operation  of  a  secondary  market. 

It  is  our  conclusion  that  certificates  of  deposit  are 
not  securities  within  the  meaning  of  the  limitation 
on  dealing  in  securities  and  that  the  participation 
by  a  national  bank  in  the  maintenance  of  a  second¬ 
ary  market  in  the  certificates  of  deposit  of  other 
banks  is  the  exercise  of  an  incidental  power  neces¬ 
sary  and  appropriate  to  carry  on  the  business  of 
banking.  (Letter  from  William  B.  Camp,  Comptrol¬ 
ler,  to  a  national  bank,  December  29,  1971,  LASD 
Precedent  File,  “12  U.S.C.  §  24  (Seventh).’’) 

The  Camp  letter  addressed  a  situation  where  a  bank 
would  be  making  a  secondary  market  in  other  banks’ 
CDs.  Bank  A’s  proposed  role  is  more  limited.  It  will  sim¬ 
ply  be  purchasing  CDs  from  time  to  time  for  its  customers, 
with  the  CDs  to  be  held  to  maturity  by  Bank  A  as  custo¬ 
dian.  Bank  A  customers  will  be  purchasing  participation 
interests  in  CDs  rather  than  entire  CDs.  But  this  does  not 
matter  from  the  point  of  view  of  bank  powers  or  the  Glass- 
Steagali  Act.  Indeed,  banking  statutes,  regulations  and 
interpretations  explicitly  recognize  (and  regulate)  partici¬ 
pation  interests  in  various  contexts.  See  e.g.,  12  C.F.R 
§  32.107  (sale  of  participation  interests  in  loans);  Bank¬ 
ing  Circular  No.  181  (purchase  and  sale  of  loans  and  par¬ 
ticipations  therein);  12  U.S.C.  §  372(f)  (participations  in 
bankers  acceptances);  letter  of  Chief  Counsel  Brian  W. 
Smith  (Aug.  4,  1983),  reprinted  in  Fed  Banking  L.  Rep. 
(CCH)  ^  85,432  (sale  of  small  denomination  participations 
in  bankers  acceptances  permissible  under  the  Glass- 
Steagall  Act);  OCC  attorney  to  national  bank,  May  24, 
1985,  LASD  Precedent  File  “Certificates  of  Deposit"  (af¬ 
filiated  banks  may  participate  in  a  lead  bank’s  CDs 
without  being  treated  as  branches  although  the  partici¬ 
pations  would  be  covered  transactions  within  the  mean¬ 
ing  of  12  U.S  C.  §  371c).  In  short,  banks  can  buy  and  sell 
banking  assets  in  their  entirety  or  in  portions. 

The  only  additional  point  to  be  made  here  is  the  need 
to  comply  with  the  FDIC's  deposit  insurance  regulation, 
12  C.F.R.  Part  330.  in  order  to  assure  that  Bank  A  cus¬ 
tomers’  interests  are  protected.  Specifically,  12  C.F.R.  § 
330101,  entitled  “Recognition  of  deposit  ownership  in 
custodial  accounts,"  provides: 

(a)  The  opinion  of  the  Board  of  Directors  has  been 
requested  as  to  whether  a  fractional  or  percentage 
computation  of  the  interests  of  owners  of  commin¬ 
gled  funds  on  deposit  in  custodial  accounts  in 
banks  insured  by  the  Federal  Deposit  Insurance 
Corporation  meets  the  requirements  of  §  330.1. 

(b)  Section  3301  provides  that  if  the  name  and  in¬ 
terest  of  an  owner  of  any  portion  of  a  specifically 
designated  custodial  deposit  is  disclosed  on  the 


records  of  the  person  in  whose  name  the  deposit 
is  maintained  and  such  records  are  maintained  in 
good  faith  and  in  the  regular  course  of  business, 
such  owner  will  be  recognized  for  all  purposes  of 
claim  for  insured  deposits  to  the  same  extent  as  if 
his  name  and  interest  were  disclosed  on  the  records 
of  the  bank. 

(c)  The  Board  of  Directors  has  concluded  that,  if 
the  records  of  the  depositor,  maintained  in  good 
faith  and  in  the  regular  course  of  business,  reflect, 
at  all  times,  the  name  and  ascertainable  interest  of 
each  owner  in  a  specifically  designated  custodial 
deposit,  such  interest  may  be  determined  on  a  frac¬ 
tional  or  percentage  basis.  This  may  be  accom¬ 
plished  in  any  manner  which  indicates  that  where 
the  funds  of  an  owner  are  commingled  with  other 
funds  held  in  custody  and  a  portion  thereof  is 
placed  on  deposit  in  one  or  more  insured  banks, 
his  interest  in  a  custodial  deposit  in  any  one  insured 
bank  would  represent  at  any  given  time  the  same 
fractional  share  as  his  share  of  the  total  commin¬ 
gled  funds. 

In  other  words,  Bank  A  must  maintain  records,  clearly 
identifying  the  names  and  interests  of  its  participation  cer¬ 
tificate  holders  so  that  they  will  have  the  benefit  of  FDIC 
deposit  insurance  protection  on  the  underlying  CD. 

The  Federal  Reseve  Board's  Regulation  D,  12  C.F.R.  Part 
204,  may  well  not  apply  to  the  participation  interests.  In 
the  analogous  case  of  the  sale  by  a  bank  to  its  retail  cus¬ 
tomers  of  participation  interests  in  bankers  acceptances 
issued  by  other  banks,  both  the  OCC  and  the  Federal 
Reserve  have  concluded  that  the  selling  bank  need  not 
maintain  reserves  against  the  participation  interests 
provided  that  the  participant  customers  were  receiving 
pro-rata  ownership  rights  in  the  bankers  acceptances.  Let¬ 
ter  of  John  M.  Miller,  Deputy  Chief  Counsel  (May  13, 
1980),  reprinted  in  Fed.  Banking  L.  Rep.  (CCH)  1  85,227; 
letter  of  Griffith  L.  Garwood,  Deputy  Secretary  (June  18, 
1980),  reprinted  in  Fed.  Banking  L.  Rep.  (CCH)  1  98,316. 
So  long  as  the  Bank  A  program  satisfies  this  criterion, 
the  same  result  should  pertain  to  the  CD  participations. 
Moreover,  the  Federal  Reserve  might  conclude  that  Bank 
A  is  not  required  to  maintain  reserves  against  the  partici¬ 
pation  interests  because  of  the  exemption  in  12  C.F.R. 
§  204  2(a)(1)(vn)(A)(1)  for  obligations  undertaken  by  a  bank 
(here,  Bank  A  the  obligation  being  to  repay  principal  and 
interest  on  the  participation  certificates  at  maturity  to  each 
holder)  for  the  account  of  another  bank  (here,  one  of  the 
Chicago  banks  issuing  the  underlying  CD).  Finally,  Bank 
A  would  already  have  reserved  against  the  deposits  it  ini¬ 
tially  has  received  from  customers,  and  these  are  the 
same  funds  used  to  purchase  the  participation  certifi¬ 
cates  Reserving  separately  against  the  participation  cer¬ 
tificates  would  in  effect  constitute  a  double  reserve  for  the 
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same  funds  on  deposit.  In  any  event,  you  or  your  client 
should  consult  with  the  Federal  Reserve  Bank  of  Chica¬ 
go  to  establish  treatment  of  the  proposed  transactions 
under  Regulation  D. 

We  agree  with  you  that  the  participation  certificates  need 
not  be  registered  under  the  Securities  Act  of  1933  (1933 
Act).  Even  assuming  arguendo  that  the  participation  cer¬ 
tificates  Bank  A  will  be  issuing  are  "securities”  within  the 
meaning  of  the  1933  act,  section  3(a)(2)  of  the  Act,  15 
U.S.C.  §  77c(a)(2),  exempts  from  registration  securities  is¬ 
sued  by  a  bank. 

You  should  seek  the  view  of  the  SEC  as  to  whether  the 
participation  certificates  are  subject  to  the  antifraud  pro¬ 
tections  of  the  1933  Act  and  the  Securities  Exchange  Act 
of  1934  (1934  Act).  Subject  to  judicial  review,  they  have 
the  interpretive  authority  under  these  laws.  The  case  law 
is  instructive  but  not  conclusive,  since  no  court  has  yet 
addressed  whether  participation  certificates  in  deposits, 
as  opposed  to  the  deposits  themselves,  are  covered  by 
the  antifraud  protections.  Marine  Bank  v.  Weaver ,  455  U.S. 
550  (1982)  held  that  the  bank  CD  in  question  was  not 
a  security  under  the  1934  Act  because  of  FDIC  insurance 
and  the  pervasive  system  of  bank  regulation.  Gary  Plas¬ 
tics  Packing  Corp.  v.  Merrill  Lynch,  756  F.2d  230  (2d  Cir. 
1985),  on  the  other  hand,  held  that  bank  CDs  being  mar¬ 
keted  by  Merrill  Lynch  were  securities  covered  by  the 
1933  and  1934  Acts'  antifraud  protections.  Gary  Plastics 
is  distinguishable  from  Marine  Bank  based  on  the 
presence  and  role  of  Merrill  Lynch,  an  investment  banker 
and  securities  firm  not  regulated  under  the  banking  laws. 
The  court  in  Gary  Plastics  observed: 

The  result  we  reach  is  consonant  with  the  compre¬ 
hensive  financial  regulatory  plan  enacted  by  Con¬ 
gress  in  1933  and  1934.  The  Glass-Steagall  Act 
separated  large  private  banks,  whose  chief  busi¬ 
ness  was  investment,  from  deposit  banks.  .  .  The 
CDs  sold  through  the  CD  Program  represent  es¬ 
sentially  a  joint  effort  between  the  issuer  of  the  CD, 
the  deposit  bank,  and  Merrill  Lynch  as  the  market 
maker,  the  investment  bank.  Investors  put  their 
money  and  confidence  in  the  financial  and 
managerial  expertise  of  both  institutions.  They 
receive  returns  from  both:  interest  payments  from 
the  deposit  bank  and  services  such  as  credit 
checks  and  negotiability  from  the  investment  bank. 
The  banking  laws  protect  investors  from  the  abuses 
and  misrepresentations  of  the  former.  The  securi¬ 
ties  acts  regulate  the  latter.  (756  F.2d  at  241.) 

With  respect  to  participation  certificates,  a  court  might  well 
follow  Marine  Bank  when  the  seller  of  the  participation 
certificates  is  an  insured  bank,  on  the  theory  that  the 
transaction  is  already  covered  by  the  pervasive  scheme 
of  banking  regulation.  When  the  seller  of  the  participa¬ 


tion  certificates  is  not  a  regulated  depository  institution 
it  is  perhaps  more  likely  that  Gary  Plastics  would  be  fol¬ 
lowed.  Prior  to  Marine  Bank ,  the  SEC  issued  a  number 
of  rulings  to  the  effect  that  participation  certificates  in 
deposits  were  securities  subject  to  the  1933  and  1934 
Acts.  See,  e.g.,  Arthur  E.  Fox,  reprinted  in  [1974-1975 
Transfer  Binder]  Fed.  Sec.  L.  Rep.  (CCH)  f  80,082:  North 
Carolina  State  Employees'  Ass'n  Inc.,  reprinted  in  [1980 
Transfer  Binder]  Fed.  Sec.  L.  Rep.  (CCH)  f  76,320, 
Management  Corporation  of  America,  reprinted  in  [1982 
Transfer  Binder]  Fed.  Sec.  L.  Rep.  (CCH)  1  77,210.  How¬ 
ever,  in  none  of  these  situations  was  the  seller  of  the  par¬ 
ticipation  certificates  a  bank. 

The  final  two  issues  which  you  pose  are  pertinent  when 
the  underlying  CDs  being  purchased  by  Bank  A  are  is¬ 
sued  by  Bank  B  its  affiliate.  Twelve  U.S.C.  §  371c  general¬ 
ly  imposes  collateral  requirements  and  quantitative  limi¬ 
tations  on  transactions  between  a  member  bank  and  its 
affiliates.  However,  Bank  A  and  Bank  B  are  both  more 
than  80  percent  owned  by  the  same  bank  holding  com¬ 
pany.  Accordingly,  12  U.S.C.  §  371c(d)(1)  exempts  deal¬ 
ings  between  them  from  the  collateral  and  quantity  re¬ 
quirements.  See  also  12  C.F.R.  §  7.7370,  entitled 
"Deposits  between  affiliated  banks.”  The  only  affiliate  limi¬ 
tation  which  remains  pertinent  in  this  context  is  12  U.S.C. 
§  371c(a)(4),  /.e. ,  transactions  between  Bank  B  and  Bank 
A  must  "be  on  terms  and  conditions  that  are  consistent 
with  safe  and  sound  banking  practices.” 

In  my  opinion,  there  is  no  reason  a  court  would  deem 
Bank  A  to  be  a  "branch”  of  Bank  B  based  on  the  pro¬ 
posed  transactions.  Fundamentally,  Bank  A  is  conduct¬ 
ing  its  own  business,  for  its  own  customers,  at  its  loca¬ 
tion.  That  some  of  the  CDs  it  will  be  purchasing  on  behalf 
of  its  customers  are  issued  by  Bank  B  does  not  alter  this 
fact. 

A  number  of  cases  have  considered  the  possibility  that 
one  bank  should  be  deemed  a  branch  of  another  bank 
by  virtue  of  their  common  ownership  and  control,  gener¬ 
ally  within  the  bank  holding  company  framework.  For  ex¬ 
ample,  in  Whitney  National  Bank  v.  Bank  of  New  Orleans 
and  Trust  Company,  323  F.2d  290  (1963),  the  DC.  Cir¬ 
cuit  held  that  the  "holding  company  arrangement  where¬ 
by  capital  supplied  by  a  national  bank  would  be  furnished 
to  a  new  bank  located  in  an  adjacent  parish  and  the 
new  bank  would  be  managed  and  controlled  by  execu¬ 
tives  of  the  national  bank  resulted  in  the  creation  of  a  pro¬ 
hibited  branch  bank.”  The  court  cited  with  approval  a 
statement  in  First  National  Bank  of  Billings  v.  First  Bank 
Stock  Corp,  306  F.2d  937  (9th  Cir.  1962)  that  "the  cor¬ 
porate  veil  should  be  pierced  whenever  one  bank  is 
‘doing  business  through  the  instrumentality  of  the  other 
or  ‘in  the  same  was  as  if  the  institutions  were  one.  The 
unitary  type  of  operation,'  said  in  the  Billings  opinion  to 
be  ‘characteristic  of  branch  banking,’  is  present  here” 
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Whitney  National  Bank,  supra  at  303  The  Whitney  case 
is  the  only  case  I  have  found  which  pierced  the  corporate 
veil  under  the  branching  laws.  Another  DC  Circuit  deci¬ 
sion,  Independent  Bankers  Ass'n  of  Georgia  v.  Federal 
Reserve  Board.  516  F.2d  1206  (1975)  did  cite  the  “uni¬ 
tary  operation"  concept  in  Whitney  with  approval.  In  this 
case  Citizens  and  Southern  National  Bank  owned  Citizens 
and  Southern  Holding  Company  (a  highly  unusual  cir¬ 
cumstance  where  a  bank  owned  the  holding  company 
rather  than  vice-versa),  and  Citizens  and  Southern  Hold¬ 
ing  Company  in  turn  owned  Citizens  and  Southern  Mort¬ 
gage  Company.  The  court  concluded: 

Particularly  in  view  of  the  facts  that  C  and  S  Mort¬ 
gage  will  be  financed  by  C  and  S  Holding,  a  sub¬ 
stantial  amount  of  the  mortgage  lending  activities 
presently  engaged  in  by  C  and  S  National  will  be 
shifted  to  C  and  S  Mortgage,  and  the  principal 
management  positions  of  the  staff  of  C  and  S  Mort¬ 
gage  will  be  filled  by  persons  formerly  employed 
in  the  Real  Estate  Finance  Department  of  C  and  S 
National,  there  is  a  strong  facial  possibility  of  a  ‘uni¬ 
tary  operation.'  (516  F.2d  at  1223.) 

The  court  remanded  to  the  Federal  Reserve  Board  so 
that  a  hearing  could  be  held  on  the  factual  question  of 
whether  the  proposed  mortgage  company  subsidiary 
would  in  effect  be  operated  as  a  branch  of  the  bank. 
Noteworthy  in  the  IBA  of  Georgia  decision  was  the  bank¬ 
holding  company  ownership  inversion  and  the  court’s  ob¬ 
servation  concerning  the  “alleged  proclivity  C  and  S  Na¬ 
tional  had  shown  in  the  past  for  using  puppet  corpora¬ 
tions  to  avoid  branching  laws."  Id.  at  1224.  On  remand 
to  the  Federal  Reserve  Board,  the  case  was  rendered 
moot  by  a  change  in  the  Georgia  branching  law  and  a 
corporate  reorganization  effected  by  C  and  S  holding 
company.  The  IBA  of  Georgia  dropped  its  suit.  See  1978 
Fed.  Res.  Bull.  766  (notice  of  dismissal). 

There  is  no  reason  to  believe  that  Bank  A  and  Bank  B 
are  being  conducted  as  a  “unitary  operation"  with  Bank 
B  controlling  the  affairs  of  Bank  A  providing  capital  to 
Bank  A  or  specifically  pertinent  here,  deciding  when  and 
to  what  extent  Bank  A  will  purchase  CDs  from  it.  Indeed, 
our  response  is  based  on  a  representation  by  a  member 
of  your  law  firm  that  Bank  A  will  be  making  its  own  deci¬ 
sions  based  on  the  interests  of  itself  and  its  customers. 

A  number  of  cases  have  considered  and  rejected  the  no¬ 
tion  that  a  bank  should  be  deemed  to  be  a  branch  of 
an  affiliated  bank,  absent  special  circumstances  such  as 
were  present  in  Whitney  For  example,  Billings ,  supra,  the 
very  case  Whitney  cited  for  the  proposition  that  in  ap¬ 
propriate  factual  situations  a  bank  may  be  deemed  to  be 
acting  as  a  branch  of  another,  affiliated  bank,  allowed  Val¬ 
ley  State  Bank  to  commence  operations  even  though  it 
would  be  owned  by  the  same  bank  holding  company 


which  owned  Midland  National  Bank  in  Billings.  The  fact 
of  common  ownership  and  potential  for  control  were  not 
sufficient,  even  where  the  bank  holding  company  was 
one  which  “participates  actively  in  the  management  of 
its  subsidiaries."  306  F.2d  at  942.  Because  the  plaintiffs 
could  not  demonstrate  that  “in  substance,  Midland  is 
doing  business  through  the  instrumentality  of  Valley  or 
vice-versa,  in  the  same  way  as  if  the  institutions  were  one,” 
id.,  the  court  dismissed  on  the  ground  of  there  being  no 
triable  issue  of  fact.  See  also  Central  Bank  v.  Smith ,  532 
F.2d  37  (7th  Cir.  1976)  (common  ownership  and  interlock¬ 
ing  directorates  and  managements  not  sufficient  to 
demonstrate  that  one  bank  was  a  branch  of  two  affiliat¬ 
ed  banks,  under  the  “unitary  operation"  theory)’  Grand 
View  Bank  and  Trust  v.  Board  of  Governors,  550  F.2d  415 
(8th  Cir.  1977),  cert  denied  434  U.S.  821;  Camden  Trust 
Co.  v.  Gidney,  301  F.2d  521  (D.C.  Cir.  1962),  cert  denied 
82  S.  Ct.  1158. 

I  trust  this  reply  is  responsive  to  your  inquiry. 

William  B.  Glidden 

Assistant  Director 

Legal  Advisory  Services  Division 
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386  —  June  10,  1987 

Mr.  Frank  J.  Murphy,  Jr. 

Vice  President  &  Associate  Legal  Counsel 

NCNB  Corporation 

Charlotte,  North  Carolina  28255 

Re:  NCNB  Securities,  Inc. 

Dear  Mr.  Murphy: 

This  letter  responds  to  the  notification  by  NCNB  Nation¬ 
al  Bank  of  North  Carolina  (Bank)  of  its  intent  to  expand 
the  activities  of  its  wholly  owned  operating  subsidiary, 
NCNB  Securities  Inc.  (Subsidiary).  The  Subsidiary  cur¬ 
rently  provides  securities  brokerage  services.  The  Bank 
now  proposes  that  the  Subsidiary  also  provide  investment 
advisory  services  to  customers.  These  activities  are  per¬ 
missible  for  national  banks  and  their  operating  subsidi¬ 
aries,  and  are  within  the  scope  of  prior  opinions  of  this 
Office.  Accordingly,  the  Bank  may  proceed  with  its 
proposal. 

The  Bank's  Proposal 

Our  understanding  of  the  Bank’s  proposal  is  based  upon 
the  Bank’s  notification  letter,  the  legal  memorandum 
provided  by  Bank  counsel,  and  conversations  between 
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Bank  counsel  and  Richard  H.  Cleva,  an  attorney  in  the 
Legal  Advisory  Services  Division  of  this  Office. 

The  Bank  originally  established  the  Subsidiary  to  provide 
customers  with  certain  brokerage  services,  including 
making  available  shares  of  mutual  funds  and  interests  in 
unit  investment  trusts  (UlTs)  on  an  agency  basis.  The  Sub¬ 
sidiary  presently  conducts  its  operations  on  a  fully  dis¬ 
closed  basis.  Accordingly,  all  customer  accounts  are  car¬ 
ried  by  brokers  other  than  the  Subsidiary.  For  example, 
National  Financial  Services  Corporation  (NFSC)  acts  as 
carrying  broker  with  respect  to  discount  brokerage  ac¬ 
tivities.  Moreoever,  all  margin  lending  facilities  are  present¬ 
ly  provided  by  NFSC,  not  by  the  Subsidiary,  the  Bank, 
or  an  affiliate. 

The  Subsidiary  is  currently  registered  as  a  broker-dealer 
with  the  Securities  and  Exchange  Commission  and  the 
National  Association  of  Securities  Dealers,  as  well  as  with 
the  securities  commission  in  those  states  where  its  ac¬ 
tivities  require  it  to  be  so  registered.  The  Bank  also  exer¬ 
cises  fiduciary  powers  pursuant  to  an  approval  granted 
by  this  Office  and  currently  provides  a  wide  range  of  trust 
and  investment  management  services  to  its  customers. 

The  Bank  now  proposes  to  have  the  Subsidiary  also  pro¬ 
vide  investment  advisory  services  to  retail  customers  in 
connection  with  the  purchase  and  sale  of  (1)  shares  of 
mutual  funds  and  interests  in  UlTs  it  makes  available  to 
customers  and  (2)  other  securities  in  secondary  market 
brokerage  transactions.  In  providing  these  advisory  ser¬ 
vices,  the  Subsidiary  will  rely  upon  its  own  research  ef¬ 
forts  and  will  access  research  from  third  parties,  includ¬ 
ing  the  Bank  and  its  affiliates. 

The  Subsidiary  intends  to  provide  the  advisory  services 
to  customers  in  different  ways.  For  example,  account 
representatives  of  the  Subsidiary  who  deal  with  customers 
will  provide  their  customers  with  either  general  or  specif¬ 
ic  advice  regarding  either  particular  securities  or  class¬ 
es  of  securities  (e.g. ,  specific  mutual  funds,  types  of  mutu¬ 
al  funds,  or  mutual  funds  in  general).  Such  account 
representatives  may  be  compensated  by  salary,  by 
incentive-based  methods  (e.g.,  commissions),  or  by  some 
combination  thereof. 

The  Subsidiary  may  also  use  other  employees  specifically 
for  the  provision  of  investment  advice.  The  advisory  ser¬ 
vices  may  also  be  provided  on  an  impersonal  basis,  such 
as  through  a  newsletter  or  similar  publication.  The  Sub¬ 
sidiary  may  utilize  other  additional  methods  to  provide 
advisory  services. 

The  Subsidiary  will  make  recommendations  to  customers 
from  a  broad  range  of  secondary  market  securities  and 
collective  investment  securities  products.  In  this  connec¬ 
tion,  the  Subsidiary  currently  is  able  to  effect  transactions 


in  securities  listed  on  recognized  securities  exchanges 
and  traded  in  the  over-the-counter  market  It  also  makes 
available  approximately  230  different  mutual  funds  and 
UlTs  to  its  customers.  Accordingly,  the  advisory  services 
will  relate  to  a  large  number  of  different  securities.  While 
the  Subsidiary  may  offer  specific  advice  and  recommen¬ 
dations,  in  all  cases  the  customers  will  make  the  deci¬ 
sion  whether  to  purchase  or  sell  particular  securities  (i.e., 
the  Subsidiary  will  have  no  discretion  whatsoever  regard¬ 
ing  which  securities  are  purchased  or  sold  by  customers) 

The  Subsidiary  will  be  under  no  obligation  whatsoever 
to  purchase,  sell,  promote,  or  recommend  any  secondary 
market  security,  share  of  any  mutual  fund,  or  interest  in 
any  UIT.  The  Subsidiary  would  not  contractually  commit 
to  use  its  best  efforts  to  effect  the  sale  of  any  share  of 
a  mutual  fund,  interest  in  a  UIT,  or  secondary  market 
security. 

In  connection  with  advice  regarding  mutual  fund  shares 
and  UIT  interests,  the  Subsidiary,  as  part  of  its  advisory 
services,  will  provide  certain  information.  This  information 
will  include  material  indicating  that,  while  particular  funds 
and  UlTs  may  be  recommended  or  suggested  as  invest¬ 
ments,  such  funds  and  UlTs  are  sponsored  by  third  par¬ 
ties  independent  of  the  Subsidiary,  the  Bank,  and  affili¬ 
ates  thereof.  The  information  will  also  state  that  such 
shares  of  interests  are  not  endorsed  or  guaranteed  by, 
and  do  not  constitute  obligations  of,  the  Subsidiary,  the 
Bank,  or  its  affiliates.  It  will  further  state  that  the  mutual 
fund  shares  and  UIT  interests  are  not  insured  by  the  Fed¬ 
eral  Deposit  Insurance  Corporation. 

The  Subsidiary  will  not  charge  a  separate  fee  for  the  ad¬ 
visory  services.  Accordingly,  with  regard  to  secondary 
market  securities  activities,  the  Subsidiary  will  receive 
compensation  from  a  customer  (as  is  presently  the  case) 
only  if  a  transaction  is  actually  executed  on  behalf  of  the 
customer,  notwithstanding  the  provision  of  any  advisory 
services  to  the  customers.  The  Subsidiary  may  vary  the 
price  of  different  types  of  brokerage  services  which  it 
offers  to  customers,  based  upon,  among  other  things,  the 
particular  services  involved. 

Similarly,  in  connection  with  the  mutual  funds  and  UlTs 
the  Subsidiary  makes  available  to  customers,  the  Sub¬ 
sidiary  receives  a  portion  of  the  sales  load,  if  any,  paid 
by  a  customer  in  connection  with  the  purchase  or  sale 
of  shares  of  a  mutual  fund  or  interests  in  a  UIT.  Such  por¬ 
tion  of  the  sales  load  may  be  retained  by  the  Subsidiary 
from  the  funds  paid  to  it  by  the  customer  in  connection 
with  the  purchase.  Alternatively,  the  sponsor/distributor 
of  the  mutual  fund  or  UIT  may  remit  to  the  Subsidiary  the 
portion  of  the  sales  load  paid  by  the  customer  to  which 
the  Subsidiary  is  entitled.  The  Subsidiary  receives  these 
payments  pursuant  to  the  present  arrangements  it  has 
with  the  sponsors/distributors  of  such  mutual  funds  and 
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UlTs  They  are  made,  and  will  continue  to  be  so  made, 
without  regard  to  the  provision  of  any  advisory  services 
to  the  customer. 

The  Subsidiary  also  may,  in  certain  instances,  under 
separate  arrangements  it  has  entered  into  with  particu¬ 
lar  sponsors/distributors,  receive  payments  pursuant  to 
plans  established  under  the  Securities  and  Exchange 
Commission's  (SEC)  Rule  12b-1,  or  other  plans  for  record¬ 
keeping,  accounting,  and  other  services  provided  to  cus¬ 
tomers. 

The  mutual  funds  and  UlTs  which  the  Subsidiary  makes 
available  to  its  customers  are  sponsored  and  distributed 
by  independent  third  parties,  not  by  the  Subsidiary,  the 
Bank,  or  an  affiliate.  In  addition,  the  Subsidiary,  the  Bank, 
and  their  affiliates  do  not  presently  act  as  investment  ad¬ 
viser  to  any  of  the  funds  or  UlTs  which  the  Subsidiary 
makes  available  to  its  customers  and  with  respect  to 
which  the  Subsidiary  will  be  offering  investment  advice 
to  its  customers.  If  in  the  future  the  Bank  proposes  to  have 
the  Subsidiary,  the  Bank,  or  an  affiliate  act  as  such  an 
investment  adviser,  further  consideration  by  this  Office 
may  be  necessary. 

The  Subsidiary  will  not  purchase,  as  principal  for  its  own 
account,  shares  of  mutual  funds  and  interests  in  UlTs  it 
makes  available  to  its  customers.  Moreover,  the  Subsidi¬ 
ary  will  not  extend  credit  in  any  form  to  any  mutual  fund 
or  UIT  made  available  by  the  Subsidiary. 

The  Subsidiary  also  will  not  purchase,  as  principal  for  its 
own  account,  securities  held  in  the  portfolio  of  such  mutu¬ 
al  funds  or  UlTs,  or  extend  credit  to  the  issuers  of  such 
securities,  except  for  the  investment  of  the  required  cap¬ 
ital  of  the  Subsidiary.  A  broker-dealer,  such  as  the  Sub¬ 
sidiary,  generally  invests  its  required  capital  in  a  limited 
class  of  money  market  instruments,  such  as  government 
securities,  money  market  funds,  highly  rated  commercial 
paper,  bankers’  acceptances,  and  bank  certificates  of 
deposit.  See  17  C.F.R.  §  240.15c3-1(c)(2). 

The  Bank  and  its  affiliates,  other  than  the  Subsidiary,  do 
not  presently  contemplate  purchasing,  as  investments, 
shares  of  mutual  funds  or  interests  in  UlTs  made  availa¬ 
ble  by  the  Subsidiary.  However,  in  the  future  the  Bank  or 
its  affiliates  may  determine  to  purchase  such  shares  or 
interests  to  the  extent  permissible.  See,  eg.,  OCC  Bank¬ 
ing  Circular  BC-220  (November  21,  1986).  Similarly,  the 
Bank  and  its  affiliates  presently  do  not  extend,  and  do 
not  contemplate  extending,  credit  to  any  mutual  fund  or 
UIT  made  available  by  the  Subsidiary,  except  that  the 
Bank  and  its  affiliates,  other  than  the  Subsidiary,  may  en¬ 
gage  n  repurchase  agreement  and  reverse  repurchase 
agreement  transactions  with  particular  investment  com¬ 
panies  as  permitted  under,  and  in  accordance  with  the 
requirements  of  the  Investment  Company  Act  of  1940 


The  Bank  and  its  affiliates,  other  than  the  Subsidiary,  also 
may  purchase  or  sell,  to  the  extent  permissible,  securi¬ 
ties  that  are  also  held  by  the  mutual  funds  or  UlTs  made 
available  by  the  Subsidiary,  or  extend  credit  to  the  issuers 
of  such  securities.  These  purchase  and  sale  transactions 
would  be  conducted  through  orders  in  the  applicable 
open  market;  and  the  Bank  or  its  affiliates  will  not  enter 
privately  negotiated  transactions  directly  with  a  mutual 
fund  or  UIT. 

In  the  event  that  the  Bank  or  its  affiliates,  other  than  the 
Subsidiary,  should  engage  in  the  foregoing  activities  (i.e., 
purchasing  interests  in  or  extending  credit  to  the  funds 
or  UlTs,  purchasing  or  selling  securities  also  held  by  the 
funds  or  UlTs,  or  extending  credit  to  the  issuers  of  such 
securities),  appropriate  separation  provisions  would  be 
adopted  by  the  Subsidiary,  the  Bank,  and  their  affiliates 
to  ensure  that  the  decisions  by  the  Bank  or  its  affiliates 
are  made  independent  of  the  Subsidiary’s  activities  in 
connection  with  the  mutual  funds  and  UlTs  it  makes  avail¬ 
able.  These  separation  provisions  will  also  apply  equally 
with  respect  to  the  Subsidiary’s  secondary  market  secu¬ 
rities  transactions. 

In  the  Bank's  opinion,  the  Subsidiary  will  not  be  required 
to  register  as  an  investment  adviser  under  the  Investment 
Advisers  Act  of  1940,  because  the  advisory  services  will 
be  provided  only  as  an  incident  to  the  conduct  of  its 
brokerage  business,  and  the  Subsidiary  will  not  receive 
special  compensation  for  providing  such  advice.  See  15 
U.S.C.  §  80b-2(a)(11). 

The  Subsidiary  presently  provides  its  services  at  offices 
which  are  located  at  main  offices  or  branches  of  the  Bank 
or  affiliated  banks.  However,  the  Subsidiary  now  intends 
to  establish  offices,  as  market  conditions  allow,  through¬ 
out  the  Southeast  which  will  not  necessarily  be  located 
at  main  offices  or  branches  of  the  Bank  or  affiliated 
banks. 

Discussion 

In  our  opinion,  all  of  the  Subsidiary’s  existing  and  pro¬ 
posed  activities  are  permissible  for  national  banks  and 
their  operating  subsidiaries  under  the  National  Bank  Act 
and  the  Glass-Steagall  Act.  Indeed,  the  Bank’s  proposal 
is  within  the  scope  of  activities  which  have  been  previ¬ 
ously  considered  and  found  permissible  by  this  Office, 
other  regulatory  agencies,  or  the  courts. 

It  is  well  established  that  national  banks  and  their  subsi¬ 
diaries  may  perform  brokerage  services  for  their  custo¬ 
mers  under  Section  16  of  the  Glass-Steagall  Act.  See,  eg., 
Securities  Industry  Association  v.  Comptroller  of  the  Cur¬ 
rency,  577  F  Supp.  252  (D  DC.  1983),  affd  per  curiam, 
758  F.2d  739  (DC.  Cir.  1985),  cert,  denied,  106  S.Ct  790 
(1986)  (brokerage  issue),  revd,  93  L.Ed.2d  757  (1987) 
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(branching  issue)  (Security  Pacific).  See  also  Securities 
Industry  Association  v.  Board  of  Governors  of  the  Feder¬ 
al  Reserve  System.  468  U  S.  207  (1984)  (Schwab)  (bank 
holding  companies).  The  Office  also  has  specifically  con¬ 
sidered  the  permissibility  of  the  purchase  and  sale,  as 
agent  for  customers,  of  shares  in  mutual  funds  and  units 
in  unit  investment  trusts.  See.  e.g..  OCC  Letter  No.  363 
(May  23.  1986.  reprinted  in  Federal  Banking  L.  Rep. 
(CCH)  1  85,533  (mutual  funds  and  UlTs  generally);  OCC 
Letter  No.  332  (March  8,  1985),  reprinted  in  Fed.  Bank¬ 
ing  L.  Rep.  (CCH)  H  85,502  (specific  service  involving  tax- 
exempt  funds).  The  Bank  represents  that  the  Subsidiary 
conducts  its  activities  relating  to  making  shares  of  mutu¬ 
al  funds  and  interests  in  UlTs  available  to  its  customers 
in  accordance  with  the  activities  generally  approved  in 
Letter  No.  363. 

Similarly,  the  Office  has  also  determined  that  the  provi¬ 
sion  of  investment  advice  is  permissible  for  national 
banks.  See.  e.g..  Decision  of  the  Comptroller  of  the  Cur¬ 
rency  Concerning  an  Application  by  American  National 
Bank  of  Austin,  Texas,  to  Establish  an  Operating  Subsidi¬ 
ary  to  Provide  Investment  Advice  (September  2,  1983), 
reprinted  in  Fed.  Banking  L.  Rep.  (CCH)  f  99,723,  suit 
filed,  Securities  Industry  Association  v.  Conover,  No. 
83-3581  (D.D.C.  November  30,  1983)  ('American  National 
Decision”)  (extensive  analysis  and  authorities);  OCC  Letter 
No.  367  (August  19,  1986),  reprinted  in  Fed.  Banking  L. 
Rep.  (CCH)  f  85,537.  Moreover,  the  provision  of  invest¬ 
ment  advice  also  has  been  found  permissible  under  the 
Glass-Steagall  Act  in  the  context  of  activities  by  bank  hold¬ 
ing  company  affiliates  of  member  banks.  See  Board  of 
Governors  of  the  Federal  Reserve  System  v.  Investment 
Company  Institute,  450  U.S.  46  (1981). 

The  combination  of  investment  advisory,  planning,  or  in¬ 
formation  services  and  brokerage  services  in  related  sub¬ 
sidiaries  or  in  the  same  subsidiary  has  also  been  previ¬ 
ously  approved  by  the  Office.  See,  e.g.,  American 
National  Decision,  supra  (related  subsidiaries,  full  range 
of  investment  advisory  services,  including  specific  advice, 
institutional  or  retail  customers);  OCC  Letter  No.  360  (April 
16,  1986),  reprinted  in  Fed.  Banking  L.  Rep.  1  85,530 
(same  subsidiary,  general  research  information  and  ad¬ 
vice,  institutional  customers);  OCC  Letter  No.  370  (April 
16,  1986),  reprinted  in  Fed.  Banking  L.  Rep.  (CCH) 
1  85,540  (same  subsidiary,  includes  specific  advice,  re¬ 
tail  customers).  The  staff  has  also  taken  a  no-objection 
position  with  regard  to  the  provision  of  a  financial  plan¬ 
ning  service  and  brokerage  services  within  the  bank.  See 
OCC  No-action  Letter  No.  85-1  (July  30,  1985),  reprinted 
in  Fed.  Banking  L.  Rep.  (CCH)  1  84,001.  The  Federal 
Reserve  Board  similarly  has  approved  the  combination 
of  investment  advisory  services  and  securities  brokerage 
in  a  single  company  for  bank  holding  company  affiliates 
of  member  banks.  See  National  Westminster  Approval 
Order,  72  Fed.  Res.  Bull.  584  (June  13,  1986),  petition 


for  review  filed,  Securities  Industry  Association  v.  Board 
of  Governors  of  the  Federal  Reserve  System,  No  86-1412 
(D.C.  Cir.  July  14,  1986)  (extensive  analysis  and  authori¬ 
ties)  (wide  range  of  investment  advisory  services,  institu¬ 
tional  customers). 

Moreover,  a  recent  case  has  considered  and  approved 
a  bank’s  provision  of  both  advisory  services  and  agen¬ 
cy  transaction  services  under  section  16  of  the  Glass- 
Steagall  Act,  although  in  a  different  context.  See  Securi¬ 
ties  Industry  Association  v.  Board  of  Governors  of  the  Fed¬ 
eral  Reserve  System,  807  F.2d  1052  (D.C.  Cir.  1986) 
(Bankers  Trust).  In  that  case,  the  bank  both  advised  is¬ 
suers  of  commercial  paper  regarding  structure  and  terms 
and  then  assisted  the  issuers,  as  agent,  in  privately  plac¬ 
ing  the  commercial  paper.  The  court  expressly  rejected 
the  argument  that  the  combination  with  advice  trans¬ 
formed  the  bank’s  agency  transactional  activity  (i.e.,  sell¬ 
ing  the  commercial  paper  as  agent  for  the  issuer)  into 
an  activity  prohibited  by  the  Glass-Steagall  Act;  instead 
the  court  held  such  activity  was  squarely  permitted  under 
section  16  of  the  Act.  Bankers  Trust,  807  F.2d  at  1061. 
We  believe  this  analysis  also  supports  the  permissibility 
of  the  combined  provision  of  investment  advice  and 
brokerage  services. 

Finally,  the  Subsidiary  will  perform  its  activities  from  vari¬ 
ous  locations,  some  of  which  are  not  branches  of  the 
Bank.  However,  in  our  opinion  the  Subsidiary’s  proposed 
activities  do  not  include  the  types  of  business  for  which 
a  branch  license  is  required  under  12  U.S.C.  §  36(f),  and 
therefore  the  Bank  may  offer  them  at  locations  other  than 
its  branches. 

In  a  recent  case,  the  Supreme  Court  affirmed  the  Office's 
decision  that  a  national  bank  could  offer  discount  broker¬ 
age  at  non-branch  locations  because  discount  broker¬ 
age  did  not  involve  the  three  types  of  core  banking  busi¬ 
ness  enumerated  in  section  36(f)  or  an  activity  similar  to 
the  enumerated  types.  See  Security  Pacific,  93  L.Ed.2d 
at  772-75.  The  Office  also  has  previously  taken  the  posi¬ 
tion  that  the  provision  of  investment  advice  is  likewise  not 
an  activity  requiring  a  branch  license  under  section  36(f) 
because  it  too  is  not  one  of  the  three  enumerated  activi¬ 
ties.  See  Letter  from  Michael  Patriarca,  Deputy  Comp¬ 
troller  (March  28,  1985).  The  recent  case  in  the  related 
area  of  discount  brokerage  is  supportive  of  that  analysis. 
Thus,  the  Subsidiary's  proposed  activities  may  be  offered 
at  locations  other  than  approved  branches. 

At  the  present  time,  all  margin  lending  facilities  are  provid¬ 
ed  by  NFSC,  not  by  the  Subsidiary,  the  Bank,  or  an  affili¬ 
ate.  The  Bank  contemplates  that,  in  the  future,  it  or  the 
Subsidiary  may  provide  margin  lending  for  customers. 
If  such  a  development  occurs,  the  Bank  and  the  Subsidi¬ 
ary  will  take  appropriate  steps  to  ensure  this  activity  is 
conducted  in  compliance  with  12  U.SC.  §  36  See.  e.g.. 
12  C.F.R.  §  7.7380. 
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Conclusion 

As  set  forth  above,  the  Subsidiary's  proposed  activities 
are  within  the  scope  of  activities  previously  determined 
to  be  permissible  for  national  banks  and  their  operating 
subsidiaries  Thus,  in  light  of  the  above  precedents  and 
based  upon  our  review  of  your  description  of  the  Sub¬ 
sidiary’s  activities  and  your  legal  analysis,  we  believe  the 
Subsidiary's  proposed  activities  are  permissible.  Accord¬ 
ingly,  the  Bank  may  proceed  with  its  proposal  under  12 
C.F.R.  §  5.34. 

The  Bank  and  the  Subsidiary  will  be  expected  to  com¬ 
ply  with  the  laws  and  regulations  applicable  to  the  man¬ 
ner  in  which  these  activities  are  conducted  and  to  com¬ 
ply  with  any  future  developments  in  Office  policy  and 
guidance  to  national  banks  in  this  area.  The  Bank  and 
the  Subsidiary  will  also  be  expected  to  conduct  these  ac¬ 
tivities  in  a  prudent  manner,  consistent  with  safe  and 
sound  banking  practice  and  subject  to  this  Office’s  su¬ 
pervisory  authority. 

Our  opinion  is  based  upon  the  facts  represented  in  the 
Bank’s  notification.  Different  facts  or  circumstances  may 
affect  the  position  taken.  In  addition,  our  view  is  based 
on  current  law  and  may  be  subject  to  revision  as  future 
developments  warrant.  We  further  reserve  the  right  to 
modify  the  view  expressed  herein  or  provide  additional 
comments  in  the  future. 

J  Michael  Shepherd 

Senior  Deputy  Comptroller 

for  Corporate  and  Economic  Programs 

★  *  ★ 

387— June  22,  1987 

Mr.  Dennis  Gibbons 
Senior  Vice  President 
and  Assistant  Chief  Counsel 
Wells  Fargo  Bank,  N.A. 

475  Sansome  Street,  8th  Floor 
San  Francisco,  California  94163 

Re  Wells  Fargo  Realty  Finance  Corporation 

Dear  Mr  Gibbons: 

This  concerns  the  notification  by  Wells  Fargo  Bank,  N.A., 
(Bank)  of  its  intent  to  acquire  as  an  operating  subsidiary 
Wells  Fargo  Realty  Finance  Corporation  (Subsidiary).  The 
Subsidiary  will  engage  in  loan  origination  and  servicing 
activities  and  in  commercial  mortgage  loan  brokerage 
services  These  activities  are  permissible  for  national 
banks  and  their  subsidiaries,  and  accordingly  the  Bank 
may  proceed  with  its  proposal 


The  Bank’s  Proposal 

Our  understanding  of  the  Bank's  proposal  is  based  upon 
the  materials  you  have  submitted  and  your  conversations 
with  Richard  H.  Cleva,  an  attorney  in  the  Legal  Advisory 
Services  Division  of  this  Office. 

The  Subsidiary  is  presently  a  wholly  owned  non-bank 
subsidiary  of  Wells  Fargo  &  Company,  the  parent  com¬ 
pany  of  the  Bank  (Holding  Company).  The  acquisition 
by  the  Bank  will  be  accomplished  through  a  transfer  and 
contribution  by  Holding  Company  of  the  capital  stock  of 
Subsidiary  to  the  Bank.  The  transfer  will  be  without  any 
consideration  from  the  Bank. 

The  Subsidiary  in  turn  has  a  wholly  owned  second-tier 
subsidiary,  which  also  performs  some  or  all  of  the  types 
of  activities  performed  by  Subsidiary.  The  Subsidiary  and 
its  second-tier  subsidiary  have  offices  at  various  locations 
in  California  and  one  location  in  Florida.  These  locations 
are  different  from  the  main  office  and  branch  sites  of  the 
Bank.  The  Bank  is  in  the  process  of  obtaining  branch  ap¬ 
proval  for  the  head  office  of  Subsidiary. 

The  Subsidiary  presently  engages  in  and  after  its  acqui¬ 
sition  by  the  Bank  will  continue  to  engage  in  the  follow¬ 
ing  activities.  First,  it  will  engage  in  the  origination  and 
servicing  of  commercial  real  estate  loans  on  behalf  of  it¬ 
self  and  other  investors.  This  includes  participation  as 
originator  and/or  servicer  in  Federal  National  Mortgage 
Association  multi-family  conventional  and  tax-exempt 
bond  financing  programs,  as  well  as  in  Federal  housing 
Administration  insured  loan  programs,  such  as  low-  and 
moderate-income  multi-family  rental  housing  projects 
(Section  221(d)(4)  of  the  National  Housing  Act)  and  nurs¬ 
ing  homes  and  intermediate  care  facilities  (Section  232 
of  the  National  Housing  Act). 

Second,  it  will  engage  in  commercial  mortgage  loan 
brokerage  services  on  behalf  of  developer-borrowers,  in¬ 
cluding  work  with  developers  and  investors  in  arranging 
equity  financing. 

Discussion 

We  believe  all  of  the  foregoing  activities  are  part  of  the 
business  of  banking  and  permissible  for  national  banks 
and  their  subsidiaries.  The  origination  and  making  of  real 
estate  loans  on  the  part  of  the  bank;  the  purchase  and 
sale  of  real  estate  loans  and  participations  therein;  and 
the  originating,  warehousing,  and  servicing  of  loans  on 
behalf  of  other  investors  are  centrally  traditional  banking 
activities.  See,  e.g.,  12  U.S.C.  §§  24(7)  &  371(a);  12  C.F.R. 
§  34.1;  12  C.F.R.  §  7.7379. 

Similarly,  national  banks  also  arrange  for  and  broker  real 
estate  loans  between  borrowers  and  investors.  In  connec- 
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tion  therewith,  the  Office  has  previously  determined  that 
arranging  for  the  placement  of  equity  interests  in  com¬ 
mercial  real  estate  projects  between  borrowers  and  in¬ 
vestors  is  permissible  as  a  related  aspect  of  the  forego¬ 
ing  real  estate  lending  and  financing  activities  under  12 
U.S.C.  §§  24(7)  &  371.  See  OCC  Letter  No.  271  (Septem¬ 
ber  21,  1983),  reprinted  in  Fed.  Banking  L.  Rep.  (CCH) 
1  85,435. 

National  banks'  real  estate  loan  arranging  and  broker¬ 
ing  authority  was  further  reiterated  in  statutory  changes 
in  1982.  Section  371  was  amended  to  remove  numerous 
detailed  limitations  on  real  estate  loans  made  by  nation¬ 
al  banks  and  to  provide  expressly  that  national  banks  may 
arrange,  purchase,  and  sell,  as  well  as  make,  real  estate 
loans.  See  Garn-St  Germain  Depository  Institutions  Act 
of  1982,  Pub.  L.  97-320,  §  403(a),  96  Stat.  1469,  1510 
(1982). 

In  addition,  section  403(b)  of  the  Act  amended  12  U.S.C. 
§  92  to  clarify  the  authority  by  removing  an  apparent  loca¬ 
tional  restraint  on  real  estate  loan  brokerage  activities  by 
national  banks.  The  Senate  Banking  Committee  ex¬ 
plained  the  latter  amendment  as  follows: 

The  amendment  clarifies  the  authority  of  any  na¬ 
tional  bank,  regardless  of  its  location,  to  engage  in 
activities  such  as  arranging  for  a  fee,  loan  commit¬ 
ments  from  third  parties  or  assisting  state  and  local 
governments  in  placing  funds  made  available 
through  mortgage  revenue  bonds,  so  long  as  these 
activities  are  incidental  to  the  business  of  banking. 

(S.  Rep.  No.  97-536,  97th  Cong.,  2d  Sess.  60  (1982).) 

Thus,  it  is  clear  that  a  national  bank  may  act  as  a  com¬ 
mercial  mortgage  loan  arranger  and  broker. 

The  Subsidiary  will  conduct  its  activities  from  locations 
other  than  the  main  office  or  branches  of  the  Bank.  How¬ 
ever,  with  the  exception  of  the  origination  and  making  of 
loans  for  the  Subsidiary’s  or  Bank’s  own  holding,  the  ac¬ 
tivities  of  the  Subsidiary  do  not  constitute  activities  for 
which  branch  authorization  is  required  under  the  McFad- 
den  Act,  12  U.S.C.  §  36(f),  and  thus  may  be  performed 
at  non-branch  locations.  See  generally  Clarke  v.  Securi¬ 
ties  Industry  Association,  93  L.Ed.2d  757,  772-75  (1987). 

The  Bank  represents  that  Subsidiary  will  conduct  its  own 
loan-making  activities  in  compliance  with  the  require¬ 
ments  of  the  Office’s  loan  production  office  ruling,  In¬ 
terpretive  Ruling  7.7380,  12  C.F.R.  §  7.7380.  See  also 
Banking  Circular  199  (May  23,  1985).  Loans  will  be  origi¬ 
nated  at  Subsidiary’s  various  offices,  but  the  approval  and 
making  of  the  loans  will  be  from  the  Subsidiary’s  head 
office.  The  Bank  is  in  the  process  of  obtaining  branch  ap¬ 
proval  from  this  Office  for  the  Subsidiary's  head  office. 


The  Bank  may  not  proceed  with  the  acquisition  of  Sub¬ 
sidiary  until  the  branch  location  has  been  approved 

Some  of  the  loans  which  Subsidiary  makes  may  have  a 
contingent  interest  financing  feature.  This  involves  the 
lender  agreeing  to  take  a  portion  of  the  proceeds  upon 
the  sale  of  the  property  in  addition  to  or  in  lieu  of  a  cer¬ 
tain  amount  of  interest  on  the  loan.  National  banks  may 
make  loans  with  such  a  feature  where  the  feature  per¬ 
tains  only  to  interest,  and  the  borrower’s  obligation  to 
repay  principal  is  not  affected.  See  Interpretive  Ruling 
7.7312,  12  C.F.R.  §  7.7312;  OCC  Letter  No.  244  (January 
26,  1982),  reprinted  in  Fed.  Banking  L.  Rep.  (CCH)  H  85, 
408;  OCC  Letter  No.  204  (June  17,  1981),  reprinted  in  Fed 
Banking  L.  Rep.  (CCH)  §  85,285.  It  is  our  understanding 
that  the  Subsidiary's  existing,  and  any  future,  contingent 
interest  loans  will  comply  with  these  requirements. 

The  Bank  is  acquiring  Subsidiary  from  its  parent  Hold¬ 
ing  Company.  The  transaction  is  being  accomplished  as 
a  transfer  and  contribution  from  Holding  Company  to 
Bank.  The  Bank  is  paying  no  consideration  for  the  Sub¬ 
sidiary.  We  believe  the  transaction  is  therefore  not  a  “pur¬ 
chase"  and  thus  not  a  covered  transction  between  the 
Bank  and  an  affiliate  under  12  U.S.C.  §  371c.  See  OCC 
No-action  Letter  No.  86-8  (May  1,  1986),  reprinted  in  Fed. 
Banking  L.  Rep.  (CCH)  1  84,014. 

Conclusion 

We  believe  the  Subsidiary's  activities  are  permissible  for 
national  banks  and  their  operating  subsidiaries.  Accord¬ 
ingly,  subject  to  the  conditions  set  forth  in  the  foregoing 
discussion,  the  Bank  may  proceed  with  its  proposal  under 
12  C.F.R.  §  5.34. 

Emory  W.  Rushton 
Deputy  Comptroller 
for  Multinational  Banking 

★  *  * 

388— June  16,  1987 

Mr.  Russell  A.  Freeman,  Esquire 
Executive  Vice  President  and 
General  Counsel 
Security  Pacific  National  Bank 
PO.  Box  60468 
Los  Angeles,  California  90060 

Dear  Mr.  Freeman: 

This  responds  to  your  June  12,  1987  request  on  behalf 
of  Security  Pacific  National  Bank  (Bank).  In  your  letter, 
you  ask  that  we  provide  you  with  a  copy  of  our  response 
to  the  letter  of  April  2,  1987  from  the  Securities  Industry 
Association  (SIA)  for  a  determination  that  the  Glass- 
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Steagall  Act  (Act)  prohibits  the  Bank  from  selling 
mortgage- backed  pass-through  certificates  evidencing  in¬ 
terests  in  pools  of  its  conventional  mortgage  loans,  as 
described  in  the  Bank's  Prospectus  and  Prospectus  Sup¬ 
plement,  dated  January  23,  1987.  You  state  that  the  Bank 
is  requesting  a  copy  of  our  response  so  that  it  may  con¬ 
duct  its  activities  in  accordance  with  our  determination. 
Because  this  Office  is  the  primary  regulator  of  the  Bank’s 
activities,  however,  we  have  determined  to  respond  direct¬ 
ly  to  the  Bank  concerning  the  SIA's  inquiry. 

We  have  reviewed  the  offering  materials  and  have  con¬ 
cluded  that  the  Bank’s  program1  is  authorized  under  the 
national  banking  laws  and  is  substantially  in  accord  with 
a  long  line  of  OCC  precedents  recognizing  that  the  Glass- 
Steagall  Act  does  not  restrict  the  means  by  which  national 
banks  may  sell  or  transfer  interests  in,  among  other  as¬ 
sets,  their  mortgage  and  mortgage-related  assets. 

According  to  the  Bank’s  Prospectus,  a  separate  series 
of  mortgage-backed  pass-through  certificates  (Certifi¬ 
cates)  will  be  issued  in  connection  with  each  mortgage 
pool.2  Each  mortgage  pool  will  be  composed  of  mort¬ 
gages  originated  by  the  Bank  in  the  ordinary  course  of 
its  mortgage  lending  activities.  Upon  the  issuance  of  a 
certificate  series,  the  Bank  will  assign  the  loans  in  the 
mortgage  pool  without  recourse  to  a  trustee  for  the  benefit 
of  the  Certificate  holders.  Each  Certificate  will  represent 
a  fractional  undivided  interest  in  the  trust  property,  which 
will  consist  solely  of  the  mortgage  loans  in  the  pool  for 
that  series  and  certain  related  property,  including  mort¬ 
gage  payments  awaiting  distribution,  property  acquired 
by  foreclosure  or  otherwise,  and  the  Certificate  holders’ 
interest  in  any  insurance  policies  maintained  with  respect 
to  the  mortgage  loans.3 


’We  have  also  consulted  the  Bank's  counsel,  to  obtain  clarification  of 
certain  technical  aspects  of  the  Bank's  program 

2The  details  concerning  each  series  of  Certificates  will  be  contained  in 
a  Prospectus  Supplement  to  be  prepared  in  connection  with  each  series. 

3While  the  SIA’s  letter  designates  the  Bank's  program  as  involving  a 
distribution  of  collateralized  mortgage  obligations,”  that  description 

is  not  technically  correct  A  collateralized  mortgage  obligation  (CMO) 
is  a  specialized  mortgage-backed  obligation,  or  bond,  that  is  typically 
issued  m  a  series  of  classes,  with  each  class  having  an  expected  matu¬ 
rity  different  from  the  loans  in  the  underlying  mortgage  pool.  This  seri¬ 
alization  provides  a  degree  of  protection  to  investors  against  the  risk 
of  early  maturity  See  Financial  Accounting  Standards  Board  (FASB) 
Technical  Bulletin  85-2  Accounting  for  Collateralized  Mortgage  Obli¬ 
gations.  March  18.  1985  See  also  Smith  and  DAnnolfo,  Collateralized 
Mortgage  Obligations  An  Introduction,  16  Real  Estate  Review  30-42 
(Spring  1986)  This  Office  has  permitted  national  banks  to  transfer  in¬ 
terests  m  their  mortgage  assets  through  the  use  of  CMO's  in  a  variety 
of  transactions  See  eg  March  24.  1987  letter  of  Emory  W  Rushton, 
Deputy  Comptroller  for  Multinational  Banking,  [Current  Developments] 
Fed  Banking  L  Rep  (CCH)  1  85.602;  June  18,  1986  letter  of  Robert 
L  Clarke  Comptroller  of  the  Currency,  to  Senator  Alphonse  M  D  Amato; 
May  22  1986  letter  of  Richard  V  Fitzgerald,  Chief  Counsel,  [1985-87 
Transfer  Brnder]  Fed  Banking  L  Rep  (CCH)  1  85,532 

The  Bank  s  program  by  contrast,  involves  a  simple  pass-through  cer 
tificate  which  represents  an  undivided  ownership  interest  in  the  un- 
derlymg  pool  of  mortgage  loans  Pass-through  certificates  are  designed 
to  closely  resemble  the  underlying  mortgages  with  respect  to  the  tim- 


Under  a  pooling  and  servicing  agreement  to  be  entered 
into  with  each  trustee,  the  Bank  will  service  the  mortgages 
and  receive  a  fee  for  this  service.  Distributions  of  prin¬ 
cipal  and  interest  at  the  pass-through  rate4  will  be  made 
by  the  Bank,  as  agent  for  the  trustee,  to  the  Certificate 
holders  each  month.  The  Prospectus  Supplement  con¬ 
tains  a  boldface  statement  that  the  Certificates  are  not 
obligations  of  the  Bank  or  its  parent,  Security  Pacific  Cor¬ 
poration,  and  that  neither  the  Certificates  nor  the  under¬ 
lying  mortgage  loans  are  insured  or  guaranteed  by  the 
Federal  Deposit  Insurance  Corporation,  the  Government 
National  Mortgage  Association,  or  any  other  governmen¬ 
tal  agency  or  entity. 

Credit  support  for  each  series  will  be  provided  by  a  Bank- 
issued  standby  letter  of  credit  or  a  limited  guaranty  to  be 
issued  by  Security  Pacific  Corporation  or  some  entity 
other  than  the  Bank,  and/or  pool  insurance  to  be  obtained 
by  the  Bank  as  servicer  of  the  loans.5  In  those  instances 
where  the  Bank  elects  to  provide  its  own  letter  of  credit, 
the  letter  of  credit  will  be  issued  pursuant  to  established 
credit  criteria,  in  accordance  with  the  Bank's  normal 
credit  extension  practices.  Credit  coverage  will  be  provid¬ 
ed  up  to  the  amount  specified  in  the  Prospectus  Sup¬ 
plement,  but  in  no  event  will  that  coverage  be  more  than 
10%  of  the  initial  aggregate  principal  balance  of  the  sub¬ 
ject  mortgage  pool.  Provision  is  made  for  the  Bank  to 
make  reimbursable  voluntary  monthly  advances  to  the 
pool  if  delinquencies  on  the  underlying  mortgages  can¬ 
not  be  covered  from  the  funds  available  for  distribution, 
but  only  to  the  extent  of  the  amounts  available  under  the 
limited  guaranty  or  pool  insurance.  All  risks  of  delinquency 
and  loss  resulting  from  defaults  on  the  underlying  mort¬ 
gages  loans  that  are  not  covered  by  the  applicable  credit 
support  will  be  borne  by  the  Certificate  holders. 

Under  generally  accepted  accounting  principles,  regu¬ 
latory  accounting  principles  and  for  other  bank  regula¬ 
tory  purposes,  the  Bank  will  account  for  the  transaction 
as  a  sale  of  assets.  See  FASB  Statement  of  Financial  Ac¬ 
counting  Standards  No.  77:  Reporting  by  Transferors  for 
Transfers  of  Receivables  with  Recourse,  December  1983 
(conditions  for  transfer  to  be  recognized  as  sale  under 
generally  accepted  accounting  principles);  Instructions, 
Consolidated  Reports  of  Condition  and  Income  for  In¬ 
sured  Commercial  Banks  with  Domestic  and  Foreign 
Offices,  Glossary  A-28  (regulatory  reporting  by  issuing 
bank  for  privately-issued  certificates  of  participation  in 
pools  of  residential  mortgages)  (hereinafter  FFIEC  Call 


ing  and  amount  of  principal  and  interest  payments  All  of  uncertain  matu¬ 
rity  due  to  prepayments  is  borne  by  the  purchasers  of  the  certificates, 
as  if  they  were  the  owners  of  the  mortgages 
4The  pass-through  rate  is  equal  to  the  weighted  average  interest  rate 
of  the  mortgage  loans  as  of  the  first  day  of  the  month  of  the  creation 
of  the  trust,  less  the  servicing  compensation  payable  to  the  Bank 
Security  Pacific  Corporation  is  providing  the  limited  guaranty  for  the 
certificate  senes  described  in  the  Prospectus  Supplement  dated  Jan¬ 
uary  23,  1987 
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Report  Instructions).  In  no  case  (other  than  where  the 
Bank  provides  its  letter  of  credit,  as  described  herein)6 
will  the  Bank  retain  any  risk  associated  with  the  underly¬ 
ing  mortgages.7 

The  Certificates  are  to  be  sold  in  a  series  of  public  offer¬ 
ings  registered  by  the  Bank  with  the  Securities  and  Ex¬ 
change  Commission.  The  Prospectus  Supplement  dated 
January  23,  1987  names  Kidder,  Peabody  &  Co.,  Inc.  as 
underwriter  and  provides  that  this  series  may  also  be  sold 
directly  to  the  public  by  a  division  of  the  Bank.  There¬ 
after,  the  Bank  will  not  buy  or  sell  the  Certificates  in  the 
secondary  market. 

The  Bank’s  program  closely  resembles  other  national 
bank  transactions  involving  the  sale  of  interests  in  mort¬ 
gage  assets,  or  the  pledge  of  those  assets  as  collateral 
to  support  a  borrowing,  which  have  received  this  Office's 
approval  since  the  mid-1970’s.  Several  national  banks,  be¬ 
ginning  at  least  with  Bank  of  America  in  1977,  have  been 
permitted  to  sell  participations  in  pools  of  their  conven¬ 
tional  mortgage  loans,  i.e.,  mortgage  loans  that  are  not 
federally  insured.  See  OCC  Press  Release  of  March  30, 
1977  and  letter  from  Robert  Bloom,  Acting  Comptroller 
of  the  Currency,  [1973-78  Transfer  Binder]  Fed.  Banking 

L.  Rep.  (CCH)  1  97,093  (hereinafter  Bank  of  America  Let¬ 
ter);  February  14,  1978  letter  from  Charles  B.  Hall,  Deputy 
Comptroller  for  Banking  Operations,  id.  [1978-79  Trans¬ 
fer  Binder]  1  85,100;  May  18,  1978  letter  from  John  G. 
Heimann,  Comptroller  of  the  Currency,  id.  1  85,116;  Oc¬ 
tober  17,  1978  letter  from  H.  Joe  Selby,  Deputy  Comp¬ 
troller  for  Operations,  id.  1  85,144;  April  20,  1979  letter 
from  Paul  M.  Homan,  Senior  Deputy  Comptroller  for  Bank 
Supervision,  id.  1  85,167;  July  31,  1979  letter  from  John 

M.  Miller,  Deputy  Chief  Counsel,  id.  1  85,182;  February 
1,  1980  letter  from  Paul  M.  Homan,  Senior  Deputy  Comp¬ 
troller  for  Bank  Supervision,  id.  [1981-82  Transfer  Binder] 
1  85,213;  May  29,  1981  letter  from  Billy  C.  Wood,  Deputy 
Comptroller,  Multinational  Banking,  id.  1  85,275. 

We  have  reviewed  this  Office’s  previous  determinations 
concerning  national  banks’  sale  of  assets  through  offer¬ 
ings  of  mortgage-backed  pass-through  certificates  and 
we  find  that  nearly  every  feature  of  the  Bank’s  program 
has  met  with  this  Office's  prior  approval.  See  Bank  of 
America  Letter,  supra  (registered  public  offering  under¬ 
written  by  investment  banking  firm);  Fed.  Banking  L.  Rep. 


6ln  any  instance  where  the  Bank  elects  to  provide  its  own  standby  let¬ 
ter  of  credit,  the  Bank  will  take  steps  to  ensure  that  the  transaction  may 
be  reported  as  a  total  sale  of  assets  under  the  FFIEC  Call  Report  In¬ 
structions.  Additionally,  should  the  Bank  provide  its  own  letter  of  credit, 
we  expect  that  its  obligation  would  be  exempt  from  the  definition  of 
"deposit"  under  Federal  Reserve  Board  Regulation  D,  12  C.F.R.  § 
204  2(a)(2)(ix),  and  therefore  not  a  reservable  liability. 

7ln  order  to  terminate  the  pool  in  an  orderly  fashion,  the  Bank  has  the 

option  (but  not  the  obligation)  to  repurchase  the  mortgages  when  the 
pool  has  been  amortized  to  10%  of  its  initial  aggregate  principal  balance 


(CCH)  supra  1  85,100  (permitting  bank  employees  rather 
than  underwriters  to  market  mortgage-backed  obliga¬ 
tions);  id.  1  85,116  (permitting  bank's  trust  division  rather 
than  an  independent  trustee  to  serve  as  trustee  for  the 
certificateholders);  id.  185,213  (permitting  national  bank 
to  use  its  standby  letter  of  credit  rather  than  third  party 
mortgage  insurance). 

The  SIA’s  letter  states  its  view  that  the  Bank’s  involvement 
in  this  transaction  violates  the  Glass-Steagall  Act,  12  U.S.C 
§§  24  (Seventh),  78,  377  and  378.  We  are  providing  an 
analysis  of  this  transaction  to  demonstrate  why  the  SIA’s 
conclusion  is  incorrect. 

In  our  view,  a  national  bank’s  issuance  of  mortgage- 
backed  pass-through  certificates  evidencing  ownership 
interests  in  its  conventional  mortgage  assets,  of  the  sort 
evidenced  by  the  transaction  in  question,  represents  noth¬ 
ing  more  than  the  negotiation  of  evidences  of  debt  and 
the  sale  of  real  estate  loans,  which  is  expressly  autho¬ 
rized  under  12  U.S.C.  §§  24  (Seventh)  and  371(a).  More 
generally,  this  transaction  involves  a  sale  of  bank  assets, 
which  is  fully  permitted  under  the  national  banking  laws. 
The  fact  that  the  negotiation  and  sale  may  be  accom¬ 
plished  through  the  creation  and  sale  by  a  bank  of  par¬ 
ticipation  certificates,  an  activity  which  this  Office  long  has 
approved,  does  not  alter  in  any  respect  the  substance 
of  the  transaction,  nor  its  permissibility  under  the  nation¬ 
al  banking  laws. 

In  language  unaltered  since  the  enactment  of  the  National 
Bank  Act  in  1864,  national  banks  are  granted  express 
authority  to  “carry  on  the  business  of  banking;  ...  by 
. .  .  negotiating  promissory  notes, . . .  and  other  evidences 
of  debt."  12  U.S.C.  §  24  (Seventh).  The  term  “negotiat¬ 
ing"  authorizes  a  bank’s  transfer  of  its  notes  or  other  evi¬ 
dences  of  debt  acquired  in  the  course  of  the  banking 
business.  See  Danforth  v.  National  State  Bank ,  48  F.  271 
(3rd  Cir.  1891);  First  National  Bank  v.  Elmer,  278  S.W.  826 
(Mo.  App.  1926). 

The  authority  for  national  banks  to  make  mortgage  loans 
and  to  sell  such  loans  is  provided  in  12  U.S.C.  §  371(a), 
as  follows: 

Any  national  banking  association  may  make,  ar¬ 
range,  purchase  or  sell  loans  or  extensions  of  credit 
secured  by  liens  on  interests  in  real  estate,  subject 
to  such  terms,  conditions,  and  limitations  as  may 
be  prescribed  by  the  Comptroller  of  the  Currency 
by  order,  rule,  or  regulation.8 

Even  prior  to  the  creation  of  this  express  authority  for 
banks  to  sell  their  mortgage  loans,  however,  the  Supreme 


BSee  12  C.F.R.  Part  29  (Adjustable-Rate  Mortgages)  and  Part  30  (Real 
Estate  Loans) 
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Court  had  already  determined  that  the  sale  of  mortgages 
and  other  evidences  of  debt  acquired  through  a  nation¬ 
al  bank's  exercise  of  its  express  power  to  lend  money  on 
the  security  of  real  estate,  and  to  discount  and  negotiate 
other  evidences  of  debt,  was  authorized  as  part  of  the 
business  of  banking  under  12  U.S.C.  §  24  (Seventh).  First 
National  Bank  of  Hartford  v.  Hartford,  273  U  S.  548,  560 
(1927).  Thus,  it  is  clearly  established  that  national  banks 
may  sell  their  mortgage  assets  under  the  express  authori¬ 
ty  of  12  U.S.C.  §§  24  (Seventh)  and  371(a). 

For  a  number  of  other  reasons,  also,  a  national  bank's 
power  to  sell  any  of  its  lawfully  acquired  assets  is  clear. 
The  power  to  sell  or  transfer  interests  in  one’s  assets  is 
simply  an  incident  of  ownership.  Ownership  is  defined 
in  Black's  Law  Dictionary  997  (rev.  5th  ed.  1979)  as  the 
"collection  of  rights  to  use  and  enjoy  property,  including 
[the]  right  to  transmit  it  to  others.”  As  with  any  other  cor¬ 
poration,  in  order  to  operate  effectively,  a  bank  must  be 
able  to  sell  its  assets,  or  interests  therein,  as  economic 
conditions  or  safety  and  soundness  considerations  war¬ 
rant.  See  Fed.  Banking  L.  Rep.  (CCH),  supra  1  85,602. 
If  banks  were  unable  to  achieve  adequate  liquidity 
through  sales  transactions  in  the  relevant  market  for  their 
assets,  the  consequences  to  the  banking  system  would 
be  serious  indeed.  See  June  18,  1986  letter  of  Robert  L. 
Clarke,  supra  This  Office  has  recognized  that  a  bank’s 
ability  to  sell  interests  in  its  long  term  mortgage-related 
portfolio  serves  specific  banking  purposes.  The  ability  to 
sell  mortgages  which  would  otherwise  be  held  for  twenty 
or  thirty  years  provides  needed  liquidity  to  the  mortgage 
portfolio,  resulting  in  the  generation  of  additional  funds 
for  new  lending  and  other  purposes.  The  ability  to  sell 
mortgage  assets  on  a  regular  basis  also  facilitates 
management  of  the  maturity  mismatch  problems  inher¬ 
ent  in  funding  long  term  mortgages  with  shorter  term 
deposits.  See  Bank  of  America  Letter,  supra. 

In  short,  prudent  banking  practices  may  require  that 
banks  sell  or  transfer  interests  in  their  assets  from  time 
to  time.  Given  the  current,  troubled  condition  of  the  bank¬ 
ing  industry  and  certain  sectors  of  the  nation’s  economy, 
the  need  for  liquidity  and  the  ability  to  engage  in  sound 
asset-liability  management  practices  is  all  the  more  im¬ 
portant  to  the  maintenance  of  a  safe  and  sound  banking 
system  See  June  18,  1986  letter  of  Robert  L.  Claike, 
supra. 

Thus,  there  is  no  doubt  that  national  banks  may  sell  their 
mortgage  assets  or  any  other  lawfully  acquired  assets. 
Similarly,  there  can  be  no  legitimate  doubt  that  the  na¬ 
tional  banking  laws  permit  such  sales  to  be  accomplished 
through  the  issuance  and  sale  of  mortgage-backed  or 
other  asset-backed  certificates.  In  a  recent  decision  ad¬ 
dressing  the  scope  of  the  "business  of  banking"  under 
1?  U  S  C  §  24  (Seventh),  the  District  Court  for  the  District 


of  Columbia  strongly  endorsed  the  position  of  this  Office 
that  it  may  "look  beyond  the  label  given  a  certain  activi¬ 
ty  to  determine  whether  or  not  is  is  permissible.”  Ameri¬ 
can  Insurance  Association  v.  Clarke,  No.  85-1489  (D  D  C. 
March  10,  1987)  (AMBAC).  The  court  upheld  the  Comp¬ 
troller's  determination  that  a  national  bank's  issuance  of 
standby  credit  in  the  form  of  municipal  bond  insurance 
was,  in  substance,  a  letter  of  credit,  the  issuance  of  which 
is  a  permissible  banking  practice  under  12  U.S.C.  §  24 
(Seventh).  Although  neither  letters  of  credit  nor  municipal 
bond  insurance  are  specifically  enumerated  as  permis¬ 
sible  bank  products  under  the  national  banking  laws,  the 
court  recognized  that  extending  credit  is  a  fundamental 
banking  practice  which  can  take  a  variety  of  forms, 
regardless  of  the  label  given  the  activity.  The  court  em¬ 
phasized  that  the  powers  analysis  should  focus  on  the 
substance  of  the  transaction  in  question  and  not  proceed 
“from  a  narrow  and  artificially  rigid  view  of  both  the  busi¬ 
ness  of  banking  and  the  statute  that  governs  the  busi¬ 
ness.”  Id.  at  8. 

The  AMBAC  analysis  draws  support  from  the  case  of  M 
&  M  Leasing  Corp.  v.  Seattle  First  National  Bank,  563  F.2d 
1377  (9th  Cir.  1977),  cert,  denied,  436  U.S.  956  (1978)  (M 
&  M  Leasing)  in  which  the  Ninth  Circuit  determined  that 
national  banks  are  authorized  under  the  incidental  pow¬ 
ers  clause  of  12  U.S.C.  §  24  (Seventh)9  to  lease  personal 
property  in  circumstances  where  the  lease  is  “function¬ 
ally  interchangeable”  with  a  secured  loan.  Id.  at  1382-83. 
In  reaching  this  conclusion,  the  Ninth  Circuit  observed 
that  whatever  the  scope  of  the  powers  of  national  banks, 
they  "must  be  construed  so  as  to  permit  the  use  of  new 
ways  of  conducting  the  very  old  business  of  banking.” 
Id.  at  1382. 

In  view  of  the  foregoing,  it  is  appropriate  in  this  instance 
to  look  beyond  the  Bank’s  use  of  the  certificate  form  to 
the  substance  of  the  transaction,  which  is  not  more  than 
the  lawful  negotiation  or  sale  of  bank  assets.  Since  this 
is  a  permitted  activity  for  national  banks,  there  need  not 
be  a  separate  authorization  for  the  form  of  the  sale.  See 
AMBAC,  supra.  The  use  of  this  form  of  sale  by  national 
banks,  since  at  least  1977,  is  properly  characterized  as 
a  "new  way”  of  conducting  an  established  banking  prac¬ 
tice.  See  M  &  M  Leasing,  supra. 

Even  if  we  apply  the  most  restrictive  test  of  “incidental 
to  banking,”  enunciated  in  Arnold  Tours  Inc.,  v.  Camp, 
472  F.2d  427,  432  (1st  Cir.  1972)  (Arnold  Tours),  that  for 
an  activity  to  be  authorized  as  an  incidental  bank  power 
it  must  be  "convenient  or  useful”  to  the  performance  of 
an  expressly  authorized  banking  power,  the  process  of 
pooling  bank  assets  and  selling  certificates  representing 


9The  National  Bank  Act  provides  that  national  banks  possess  "all  such 
incidental  powers  as  shall  be  necessary  to  carry  on  the  business  of 
banking  "  12  U.S.C.  24  (Seventh) 
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interests  therein  can  be  "convenient’'  or  useful"  to  a 
bank's  ability  to  sell  its  assets.1 * * * * * * * * 10  As  discussed  above,  na¬ 
tional  banks  are  expressly  authorized  to  sell  their  mort¬ 
gage  assets  under  12  U.S.C.  §§  24  (Seventh)  and  371(a). 
This  Office  has  previously  recognized  that  the  ability  to 
sell  participation  interests  in  pools  of  mortgage  loans  pro¬ 
vides  national  banks  "a  new  means  of  recycling  their 
mortgage  dollars."  By  packaging  their  mortgage  assets 
for  sale  in  this  marketable  form,  national  banks  can  more 
easily  achieve  the  liquidity  and  asset  liability  management 
benefits  discussed  above.  See  Bank  of  America  Letter, 
supra;  June  18,  1986  letter  of  Robert  L.  Clarke,  supra. 
Thus,  whether  the  Bank’s  use  of  the  mortgage-backed 
pass-through  certificate  is  viewed  as  a  new  way  of  sell¬ 
ing  bank  assets  or  as  an  activity  incidental  to  an  autho¬ 
rized  banking  practice,  we  are  satisfied  that  the  issuance 
and  sale  of  participation  interests  in  pooled  bank  mort¬ 
gage  assets  is  permitted  under  12  U.S.C.  §  24  (Seventh). 

Because  the  sale  of  the  bank  assets  through  this  medium 
is  authorized  under  the  national  banking  laws,  the  prohi¬ 
bitions  of  the  Glass-Steagall  Act  are  inapplicable  to  this 
transaction.  An  analysis  of  the  statute  confirms  that  the 
Bank  is  not  involved  in  a  prohibited  securities  activity  with¬ 
in  the  meaning  of  the  Act. 

As  you  know,  the  Glass-Steagall  Act  was  designed  in  large 
part  to  remove  commercial  banks  from  the  business  of 
investment  banking.  See  generally  Banking  Act  of  1933, 
Pub.  L.  No.  73-66,  S.  Rep.  No.  77  to  Accompany  S.  1631, 
73d  Cong.,  1st  Sess.  (1933).  In  so  doing,  the  Act  ad¬ 
dressed  itself  primarily  to  the  risks  to  commercial  bank 
assets  and  capital  posed  by  bank  participation  in  spec¬ 
ulative  securities  investment  and  trading  activities,  as  well 
as  to  the  peculiar  "hazards"  present  in  the  combination 
of  commercial  banking  with  traditional  securities  dealing 
and  underwriting  activities.  There  is  no  suggestion  either 
in  the  language  or  legislative  history  of  the  Act,  however, 
that  it  was  designed  to  interfere  with  lawful  banking  func¬ 
tions  such  as  the  Bank’s  program  discussed  herein. 

First,  the  Glass-Steagall  Act  is  not  implicated  because  the 
Bank's  program  does  not  involve  a  "security"  for  pur- 

10This  Office  considers  the  Arnold  Tours  test  to  be  overly  restrictive, 
especially  in  view  of  the  more  flexible  standards  employed  by  the 
Supreme  Court  in  construing  the  incidental  powers  clause.  See.  e.g.. 
Merchants'  National  Bank  v.  State  Bank,  77  U  S.  604,  648  (1871) 
(whether  the  activity  has  grown  out  of  the  business  needs  of  the  coun¬ 
try);  First  National  Bank  v.  National  Exchange  Bank,  92  U  S.  122,  127 
(1876)  (whether  the  activity  is  a  reasonable  and  appropriate  measure); 
Wyman  v.  Wallace,  201  U.S.  230,  243  (1906)  (whether  the  activity  is 
in  terms  prohibited  by  the  national  banking  act);  Clement  National  Bank 
v.  Vermont,  231  U.S.  120,  140  (1913)  (whether  the  activity  would  pro¬ 
mote  the  convenience  of  the  business  of  banking);  Colorado  National 
Bank  v.  Bedford,  310  U.S.  41,  50  (1940)  (whether  the  activity  is  a  gener¬ 
ally  adopted  method  of  banks);  Franklin  National  Bank  v.  New  York, 
347  U  S.  373,  377  (1954)  (whether  modern  competition  finds  the  ac¬ 
tivity  usual  and  useful).  In  AMBAC ,  the  court  has  indicated  even  more 
directly  that  the  "convenient  or  useful”  test  may  be  overly  literal  and 
restrictive  where  the  transaction  at  issue  is,  in  substance,  itself  an  ac¬ 
cepted  banking  practice 


poses  of  the  Act.  For  the  following  reasons,  we  do  not 
believe  that  the  pass-through  certificates  are  properly 
characterized  as  "securities"  within  the  meaning  of  the 
Glass-Steagall  Act.11 

In  Investment  Company  Institute  v.  Camp,  401  U.S.  617 
(1971)  (Camp),  the  Supreme  Court  found  that  a  bank’s 
offering  of  participation  units  in  a  collective  fund  for 
managed  agency  accounts  resulted  in  the  illegal  distri¬ 
bution  of  securities  under  the  Glass-Steagall  Act.  See  id. 
at  624-25.  The  Court  determined  that  the  bank's  activity 
was,  in  substance,  the  creation  of  a  mutual  fund,  which 
gave  rise  to  all  of  the  "subtle  hazards"  that  Glass-Steagall 
was  designed  to  prevent  See  id.  at  634-38.  By  contrast, 
in  the  recent  IRA  cases  upholding  the  permissibility  of 
national  banks’  establishing  and  marketing  collective  in¬ 
vestment  trusts  for  individual  retirement  account  assets 
(IRAs),  the  Second  Circuit,  the  Ninth  Circuit  and  the  Dis¬ 
trict  of  Columbia  Circuit  all  concluded  that  the  participa¬ 
tion  units  in  the  IRA  trust  funds  were  not  "securities"  for 
purposes  of  the  Act.  All  courts  affirmed  the  Comptroller’s 
conclusion  that  these  transactions  were,  in  substance,  a 
sale  of  bank  fiduciary  services,  which  did  not  fall  within 
the  purview  of  the  Glass-Steagall  Act.  See  IRA  cases, 
supra. 

This  Office  has  previously  considered  pass-through  cer¬ 
tificates  representing  undivided  interests  in  pooled  bank 
assets  to  be  legally  transparent  for  purposes  of  the  Glass- 
Steagall  analysis.  In  other  words,  because  the  certificate 
holders  have  essentially  the  same  rights,  liabilities,  and 
risks  as  if  they  were  the  owners  of  the  underlying  assets, 
the  certificates  are  considered  to  be  substantially  the 
same  as  those  assets.  See  April  12,  1983  letter  of  Brian 
W.  Smith,  Chief  Counsel,  [1983-84  Transfer  Binder]  Fed. 
Banking  L.  Rep.  (CCH)  85,421.  To  the  extent  that  par¬ 
ticipation  certificates  represent  "investment  opportuni¬ 
ties,"  the  opportunity  being  offered  is,  in  substance,  no 
different  than  the  opportunity  of  investment  in  the  under¬ 
lying  loans  which  banks  are  clearly  authorized  to  sell.  See 
12  U.S.C.  §§24  (Seventh)  and  371(a).  We  do  not  believe 
that  the  pooling  and  packaging  of  these  assets  alters  the 
fundamental  character  of  the  transaction  so  as  to  create 
a  security  within  the  meaning  of  Glass-Steagall.12  This 

1 'Although  the  Bank  has  registered  the  certificate  offering  with  the  Secu¬ 

rities  and  Exchange  Commission,  this  fact,  in  and  of  itself,  does  not 

determine  whether  the  certificates  are  securities  for  Glass-Steagall  pur¬ 

poses.  See  Investment  Company  Institute  v.  Conover,  790  F  2d  925. 

993-4  (DC  Cir),  cert  denied  sub  nom  Investment  Company  Institute 

v.  Clarke _ U.S. _ 107  S  Ct  421  (1986):  Investment  Company 

Institute  v.  Clarke,  793  F  2d  220  (9th  Cir.),  cert  denied - U  S _ 

107  S  Ct  422  (1986);  Investment  Company  Institute  v.  Clarke.  789  F2d 
175  (2d  Cir.)  (per  curiam),  aff’g  630  F.  Supp  593  (D  Conn  ),  cert  de¬ 

nied _ U  S _ 107  S  Ct  422  (1986)  (hereinafter  collectively  cited 

as  the  IRA  cases). 

12Our  position  that  mortgage-backed  certificates  are  not  securities  under 
the  Glass-Steagall  Act  draws  support  also  from  the  second  proviso  to 

Section  21  of  the  Act,  12  U.S.C.  §  378(a)(1).  where  Congress  has  indi 
cated  its  clear  intent  not  to  disturb  the  secondary  market  for  real  es 
tate  loans  made  by  financial  institutions  See  discussion  infra 


conclusion  is  reinforced  by  our  determination  that  the 
Bank's  activities  do  not  raise  the  "subtle  hazards’’  that 
the  Supreme  Court  has  identified  as  being  the  focus  of 
Congressional  concern  in  enacting  the  Glass-Steagall 
Act  See  discussion  infra. 

Even  if  the  pass-through  certificates  are  considered  secu¬ 
rities  within  the  meaning  of  the  Glass-Steagall  Act,  how¬ 
ever,  the  Act’s  prohibitions  are  still  not  applicable  to  the 
Bank’s  program.  Section  16  of  the  Act  provides,  in  rele¬ 
vant  part,  that  the  "business  of  dealing  in  securities  and 
stock  [by  a  national  bank]  shall  be  limited  to  purchasing 
and  selling  such  securities  and  stock  without  recourse, 
solely  upon  the  order,  and  for  the  account  of,  customers, 
and  in  no  case  for  its  own  account,  and  the  [bank]  shall 
not  underwrite  any  issue  of  securities  or  stock.”  This  sec¬ 
tion  explicitly  restricts  national  banks’  securities  dealing 
and  underwriting  activities.  As  described  in  the  Bank’s 
Prospectus  and  Prospectus  Supplement,  the  Bank  serves 
as  issuer  of  the  Certificates  and  may  also  participate  in 
their  sale  or  distribution  to  the  public.  The  first  question, 
therefore,  is  whether  the  Bank’s  involvement  in  the  distri¬ 
bution  of  these  Certificates  falls  within  the  meaning  of  the 
terms  "dealing”  or  “underwriting”  in  Section  16. 

The  term  "underwriting,”  as  used  in  the  investment  bank¬ 
ing  business,  is  commonly  understood  to  refer  to  the 
process  by  which  newly  issued  securities  are  purchased 
by  another  firm  for  distribution  and  sale  to  investors.  See 
L.  Loss,  Fundamentals  of  Securities  Regulation  81-90 
(1983).  Similarly,  the  term  "dealing”  also  generally  en¬ 
compasses  purchase  and  sale  activity  with  respect  to  the 
securities  of  other  issuers.  An  issuer  that  merely  partici¬ 
pates  in  the  initial  placement  of  its  own  securities  with  in¬ 
vestors,  and  does  not  subsequently  engage  in  the  busi¬ 
ness  of  repurchasing  those  securities,  does  not  thereby 
enter  into  the  "business  of  underwriting”  nor  does  it  be¬ 
come  involved  in  the  "business  of  dealing.”  In  this  regard, 
we  underscore  to  the  point  that  the  activity  in  question 
is,  m  substance,  a  sale  of  the  Bank’s  assets.13  The  Bank 


,3The  Supreme  Court's  decision  in  Securities  Industry  Association  v. 
Board  of  Governors  of  the  Federal  Reserve  System ,  468  U  S.  137  (1984) 
(Becker)  does  not  mandate  a  contrary  result  In  Becker ,  the  Court  re¬ 
jected  the  Federal  Reserve  Board's  conclusion  that  commercial  paper 
should  not  be  treated  as  a  "note"  under  Section  21  of  the  Glass-Steagall 
Act  stating  that  the  Act  does  not  allow  for  making  distinctions  based 
on  the  characteristics  of  particular  notes.  In  addition,  because  the  Board 
had  issued  guidelines  to  govern  the  placement  of  third  party  commer¬ 
cial  paper  by  state  member  banks,  the  Court  concluded  that  the  Board 
had  converted  one  of  the  Act's  flat  prohibitions  into  a  system  of  ad¬ 
ministrative  regulation  Also,  the  Court  was  unable  to  find  authority  in 
the  national  banking  laws  for  the  business  of  "dealing"  In  commercial 
paper  as  opposed  to  bank  purchases  of  such  paper  which  the  Court 
described  as  the  business  of  "discounting"  notes  Finally,  the  Court 
'.uggested  that  the  Board's  analysis  had  caused  it  to  ignore  the  bank's 
role  n  placing  the  commercial  paper  of  other  issuers,  a  practice  which 
the  Court  felt  raised  the  very  hazards  that  Glass-Steagall  was  intend¬ 
ed  to  prevent  The  Court  observed  that  a  bank  engaged  in  the  distri- 
bution  of  third  party  commercial  paper  might  improperly  advise  its 
o  enfs  to  issue  commercial  paper  so  as  to  profit  from  the  distribution 


is  not  in  this  transaction  purchasing  and  selling  securi¬ 
ties  of  other  issuers  but,  rather,  is  participating  m  the 
placement  of  certificates  representing  interests  in  its  own 
assets.14  As  this  Office  has  recently  stated,  Section  16  is 
intended  to  control  the  types  and  amount  of  national  bank 
purchase  and  sale  activity  with  respect  to  securities  is¬ 
sued  by  others,  but  this  section  does  not  affect  a  bank’s 
activities  with  respect  to  its  own  securities.  See  Fed  Bank¬ 
ing  L.  Rep.  (CCH),  supra  1  85.602.15  Because  we  con¬ 
clude  that  the  Bank’s  activities  are  specifically  authorized 
under  the  national  banking  laws,  including  12  U.S.C.  § 
24  (Seventh),  these  activities  are  not  prohibited  by  Sec¬ 
tion  16  of  the  Glass-Steagall  Act,  incorporated  as  an 
amendment  thereto  in  1933. 


process  or  in  order  to  use  the  proceeds  of  the  offering  to  retire  a  debt 
owed  the  bank.  The  Court  was  also  concerned  that  such  banks  might 
use  their  credit  facilities  to  shore  up  clients  whose  commercial  paper 
they  were  distributing. 

By  contrast,  the  subject  transaction  raises  none  of  these  concerns.  The 
Supreme  Court  specifically  noted  in  Becker  that  the  Glass-Steagall  Act 
is  not  intended  to  affect  the  authority  of  commercial  banks  to  conduct 
the  business  of  banking.  Id.  at  158-59  n.11.  Because  the  Bank's  pro¬ 
gram  in  this  case  merely  involves  the  sale  of  bank  assets,  which  is  part 
of  the  business  of  banking,  the  national  banking  laws,  including  Glass- 
Steagall,  do  not  restrict  the  means  by  which  this  activity  may  be  con¬ 
ducted  The  OCC  does  not  rely  on  the  particular  characteristics  of  the 
Bank’s  Certificates  or  establish  a  scheme  of  administrative  regulation 
in  order  to  assure  the  legality  of  the  Bank's  activity.  Unlike  in  Becker, 
the  Bank's  activity  cannot  even  arguably  be  characterized  as  "deal¬ 
ing"  in  or  "underwriting"  another  issuer's  securities  but  is  an  autho¬ 
rized  banking  practice.  See  discussion  supra  Further,  because,  among 
other  things,  the  Bank  is  selling  interests  in  its  own  assets  rather  than 
the  securities  of  a  third  party  issuer,  the  Bank’s  program  does  not 
present  the  inherent  conflicts  of  interest  which  were  the  focus  of  the 
Court's  concern  in  Becker  See  discussion  infra. 

14The  fact  that  the  Prospectus  Supplement  designates  the  Bank  as  “un¬ 
derwriter"  of  the  Certificate  series  has  no  bearing  on  the  Glass-Steagall 
analysis.  Whether  the  Bank  is  underwriting  within  the  meaning  of  the 
Glass-Steagall  Act  depends  upon  the  transaction  itself  [eg.,  there  must 
be  a  public  offering,  see  Securities  Industry  Association  v.  Board  of 
Governors  of  the  Federal  Reserve  System,  807  F2d  1052,  1066  (DC. 
Cir.  1986)  (SIA  v.  Board  of  Governors)],  and  upon  the  Bank's  role  in 
the  transaction,  as  discussed  herein.  Here,  the  Prospectus  Supplement 
has  merely  labeled  the  Bank  as  underwriter  for  purposes  of  indicating 
that  it  may  place  the  Certificates  directly  with  investors,  but  this  does 
not  change  the  Bank's  role  in  the  transaction.  Cl.  Becker,  468  U.S  at 
154-60  (bank's  role  in  transaction  is  significant  part  of  Glass-Steagall 
analysis). 

15lt  is  also  instructive  to  note  that  the  Bank's  conduct  in  this  transac¬ 
tion  does  not  appear  to  bring  it  within  the  definitions  of  the  terms  "un¬ 
derwriter"  or  "dealer"  contained  in  the  Securities  Act  of  1933  (Securi¬ 
ties  Act).  The  Securities  Act  defines  "underwriter"  as  "any  person  who 
has  purchased  from  an  issuer  with  a  view  to,  or  offers  to  sell  for  an 
issuer  in  connection  with,  the  distribution  of  any  security  "15  U.S.C. 
§  77b(11).  Similarly,  the  Securities  Act  defines  "dealer"  as  one  who 
"engages  in  the  business  of  offering,  buying,  selling,  or  otherwise 
dealing  or  trading  in  securities  issued  by  another  person  "  15  U.S.C. 
§  77b(12)  Thus,  as  defined  in  the  Securities  Act,  both  of  these  terms 
denote  activity  with  respect  to  the  securities  of  another  issuer  While 
the  broader  definitions  of  the  federal  securities  laws  are  not  controll¬ 
ing  for  purposes  of  the  Glass-Steagall  Act.  these  statutes  were  enact¬ 
ed  during  the  same  time  period,  and  the  Supreme  Court  has  previ¬ 
ously  sought  guidance  from  the  securities  laws  in  understanding  the 
ordinary  meaning  of  terms  that  also  appear  in  Glass-Steagall  See  Beck¬ 
er  468  U  S  at  150-52  See  also  SIA  v  Board  of  Governors,  807  F2d 
at  1062-64  We  do  not  believe,  however,  that  activities  not  subject  to 
the  federal  securities  laws  could  ever  be  subject  to  Glass-Steagall 
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If  the  Bank's  activities  are  permissible  under  Section  16, 
there  is  no  need  to  conduct  any  inquiry  under  Section 
21  of  the  Act.16  That  section  prohibits  any  organization 
"engaged  in  the  business  of  issuing,  underwriting,  sell¬ 
ing,  or  distributing,  .  .  .  securities"  from  engaging  at  the 
same  time  in  the  business  of  receiving  deposits.  Even  if 
separate  consideration  of  Section  21  is  warranted,  how¬ 
ever,  the  Bank’s  involvement  in  this  transaction  is  permit¬ 
ted  because  the  Bank  is  not  engaged  in  any  of  the  pro¬ 
hibited  businesses.17 

In  analyzing  this  section,  it  is  important  to  recognize  that 
it  does  not  absolutely  prohibit  depository  institutions  from 
conducting  the  listed  activities.  Specifically,  Section  21 
provides  that  it  does  not  prohibit  national  banks  from  "is¬ 
suing  securities"  to  the  extent  permitted  under  12  U.S.C. 
§  24.  Further,  it  is  beyond  dispute  that  Section  21  does 
not  affect  national  banks’  ability  to  raise  funds  for  their 
operations  through  the  issuance,  distribution  and  sale  of 
a  variety  of  debt  and  equity  securities.  The  authority  for 
national  banks  to  issue  these  securities  is  evident  from 
several  different  provisions  of  the  national  banking  laws, 
and  the  Comptroller’s  regulations  thereunder.  See,  e.g., 
12  U.S.C.  §  51  (requirement  of  capital);  12  U.S.C.  §  51c 
(defining  "capital"  as  including  common  stock  plus  out¬ 
standing  preferred  stock);  12  U.S.C.  §  51a  (authorizing  the 
issuance  of  preferred  stock);  12  U.S.C.  §  52  (prescribing 
form  of  stock  certificates  and  indicating  possibility  of  more 
than  one  class  of  stock);  12  C.F.R.  §  3.100  (subordinated 
notes  and  debentures  may  be  treated  as  part  of  capital 
if  certain  criteria  are  met). 

In  this  context,  the  power  to  issue  securities  to  raise  funds 
for  national  bank  operations  necessarily  encompasses 
the  power  to  distribute  and  sell  these  securities  to  the  in¬ 
vesting  public.  In  fact,  national  banks  have  for  years  sold 
their  own  debt  and  equity  securities  directly  to  investors 
through  public  offerings  without  there  being  any  sugges¬ 
tion  that  this  activity  is  barred  by  the  Glass-Steagall  Act. 
See  12  C.F.R.  Part  16.  Moreover,  as  you  are  aware,  mem¬ 
bers  of  the  SIA  frequently  assist  in  the  marketing  of 
mortgage- backed  and  other  asset-backed  certificates  for 
national  banks.  If  the  "issuance”  of  these  instruments  is 
not  legal,  these  SIA  members  could  be  exposed  to  lia¬ 
bility  under  Section  11  of  the  Securities  Act  of  1933,  15 
U.S.C.  §  77k  (civil  liability  for  false  registration  statement). 

For  similar  reasons,  in  considering  the  subject  transac¬ 
tion,  we  do  not  believe  that  Section  21  is  intended  to 


16ln  a  recent  case  addressing  the  interplay  of  these  two  sections,  the 
Court  of  Appeals  for  the  District  of  Columbia  Circuit  explained  that  Sec¬ 
tion  21  must  be  addressed  only  if  Section  16  is  inapplicable.  See  SIA 
v.  Board  of  Governors,  807  F2d  at  1057 

17Havmg  determined  that  the  Bank  is  not  "underwriting"  in  violation 
of  Section  16,  no  further  analysis  is  necessary  to  conclude  that  the  Bank 
is  also  not  in  violation  of  the  underwriting  prohibition  contained  in  Section 
21.  See  Becker,  468  U  S.  at  149 


affect  a  bank’s  ability  to  raise  funds  for  its  operations 
through  the  issuance  (and  distribution  and  sale)  of  cer¬ 
tificates  representing  interests  in  its  own  assets  Section 
21  is  primarily  intended  to  prevent  investment  banks  from 
receiving  deposits.  Recent  court  decisions  have  empha¬ 
sized,  however,  that  the  Glass-Steagall  Act  is  not  intend¬ 
ed  to  bar  national  banks,  which  obviously  do  receive 
deposits,  from  activity  that  is  authorized  under  other  pro¬ 
visions  on  the  Act  or  the  national  banking  laws.  See,  e.g.. 
Becker,  468  U  S.  at  158  n.11  (Glass-Steagall  not  intend¬ 
ed  to  interfere  with  activities  authorized  as  part  of  the 
"business  of  banking");  Board  of  Governors  of  Federal 
Reserve  System  v.  Investment  Company  Institute,  450 
U.S.  46,  63  (1981)  (Board  of  Governors)  (Section  21  not 
intended  to  require  abandonment  of  accepted  banking 
practice  consistent  with  Section  16);  SIA  v.  Board  of 
Governors,  807  F.2d  at  1057  (Section  21  cannot  be  read 
to  prohibit  what  Section  16  permits);  IRA  cases,  supra 
(Glass-Steagall  does  not  prohibit  national  banks  from  con¬ 
ducting  bona  fide  fiduciary  activity  through  operation  of 
an  IRA  trust,  notwithstanding  recent  entry  of  banks  into 
this  field).  As  we  have  seen,  Section  16  places  no  limita¬ 
tions  on  the  issuance  of  securities  by  national  banks,  and 
the  national  banking  laws  permit  the  use  of  the  partici¬ 
pation  certificate  form  as  a  means  of  selling  or  transfer¬ 
ring  interests  in  bank  assets.  In  view  of  this  analysis,  and 
the  above  discussion  concerning  the  permissibility  of  var¬ 
ious  national  bank  securities  issuances,  distributions,  and 
sales  under  Section  21,  we  think  it  clear  that  the  Glass- 
Steagall  Act  does  not  prohibit  national  banks  from  rais¬ 
ing  funds  through  the  issuance  of  certificates  represent¬ 
ing  interests  in  their  pooled  assets.18 


18The  SIA’s  letter  also  suggests  that  the  Bank's  activity  involves  viola¬ 
tions  of  Sections  20  and  32  of  Glass-Steagall,  12  U.S.C.  §§  377  and 
78  Section  20  prohibits  affiliations  between  national  banks  and  organi¬ 
zations  "engaged  principally  in  the  issue,  flotation,  underwriting,  pub¬ 
lic  sale,  or  distribution  ...  of  securities."  Section  32  prohibits  national 
banks  from  sharing  officers,  directors  or  employees  with  organizations 
“primarily  engaged"  in  these  same  activities.  These  sections  of  the 
Act  would  only  be  applicable  if  the  trust  created  in  the  course  of  pool¬ 
ing  the  mortgage  loans  were  viewed  as  an  entity  distinct  from  the  Bank 
In  the  past,  since  the  trust  is  merely  the  vehicle  used  for  packaging 
the  bank's  assets,  this  Office  has  considered  the  trust  to  be  legally  trans¬ 
parent  and  not  a  distinct  entity  for  purposes  of  the  Glass-Steagall  anal¬ 
ysis.  Cf.  Fed.  Banking  L  Rep  (CCH),  supra  1  85,421  (pool  of  FHA- 
insured  mortgages  assigned  to  trustee  considered  legally  transparent 
for  purposes  of  Section  16.) 

Even  if  we  consider  the  trust  to  be  a  distinct  entity,  however,  the  Supreme 
Court  has  made  it  abundantly  clear  that  a  one-time  initial  issuance  of 
securities,  as  in  the  issuance  of  a  closed-end  investment  company's 
shares,  is  not  sufficient  to  render  a  company  "principally  engaged" 
in  the  issuance  of  securities  within  the  meaning  of  Section  20  Other¬ 
wise,  "all  corporations,  including  banks,  would  at  some  point  be  en¬ 
gaged  principally  in  the  issuance  of  securities  "  Board  of  Governors. 
450  U.S.  at  60-61  n  26  For  the  same  reasons,  it  seems  obvious  that 
a  one-time  issuance  could  not  result  in  an  entity's  being  "primarily  en¬ 
gaged”  in  the  issuance  of  securities  within  the  meaning  of  Section  32 
Further,  as  this  Office  has  recently  stated,  securities  activities  which 
are  authorized  for  national  banks  under  Section  16  are  similarly  per¬ 
mitted  for  their  affiliates  under  Section  20  See  January  29.  1987  letter 
of  Richard  V  Fitzgerald.  Chief  Counsel  See  also  Board  of  Governors 
450  U  S  at  61  n.26  (conclusion  that  Federal  Reserve  Board  regula 
tion  is  permitted  under  §§  16  and  21  subsumes  the  argument  that  it 
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Further,  in  the  case  of  national  banks'  issuance  and  sale 
of  mortgage  related  pass-through  certificates,  this  Office 
has  m  the  past  also  relied  upon  explicit  language  con¬ 
tained  in  Section  21,  "that  nothing  in  this  paragraph  shall 
be  construed  as  affecting  in  any  way  such  right  as  any 
bank  may  otherwise  possess  to  sell,  without  recourse 
or  agreement  to  repurchase,  obligations  evidencing  loans 
on  real  estate."  This  language  is  understood  to  reflect  the 
intent  of  Congress  not  to  disturb  the  secondary  market 
for  real  estate  loans  made  by  financial  institutions.  See 
June  18,  1986  letter  from  Robert  L.  Clarke,  supra,  and 
letters  cited  therein. 

Finally,  a  review  of  the  Bank’s  program  in  light  of  the  pur¬ 
poses  of  the  Glass-Steagall  Act,  as  identified  by  the 
Supreme  Court  in  Camp  and  Becker,  supra,  and  in  other 
court  cases,  reinforces  our  conclusion  that  the  Bank's  ac¬ 
tivities  are  fully  permissible  under  applicable  law.  At  the 
outset,  we  note  that  the  most  obvious  of  the  Glass-Steagall 
hazards,  the  danger  of  commercial  bank  investment  in 
speculative  stock  or  securities,  is  wholly  absent  from  the 
Bank’s  program.  See  Camp,  401  U.S.  at  630.  At  no  time 
will  the  Bank's  resources  be  committed  to  any  securities 
investment  whatsoever,  since  the  program  involves  only 
the  sale  of  bank  assets. 

The  Bank's  program  also  does  not  present  the  signifi¬ 
cant  ' 'subtle  hazards”  associated  with  prohibited  bank 
securities  activities  under  the  Supreme  Court’s  previous 
Glass-Steagall  determinations.  These  "subtle  hazards” 
are  thought  to  arise  when  a  commercial  bank’s  promo¬ 
tional  interest  in  the  success  of  particular  securities  in¬ 
vestments  or  its  securities  affiliates  might  interfere  with  the 
bank's  ability  to  act  as  an  impartial  source  of  credit  or 
to  render  disinterested  investment  advice.  See  Camp,  401 
U.S.  at  630-34;  Becker,  468  U.S.  at  145-47. 

Under  the  Bank's  program,  which  does  not  involve  the 
marketing  of  bank  customers’  securities,  most  of  the  con¬ 
flicts  of  interest  identified  by  the  Supreme  Court  in  Becker, 
supra,  are  simply  not  at  issue.  The  Bank  does  not  have 
a  promotional  interest  in  the  success  of  any  customer’s 
securities,  thus  it  will  not  be  tempted  to  make  unsound 
loans  to  customers  in  order  to  influence  the  success  of 
their  securities  offerings.  Similarly,  there  is  no  possibility 
that  the  Bank  might  improperly  advise  its  customers  on 
how  and  when  to  issue  securities  in  order  to  profit  from 
the  distribution  process  or  to  use  the  proceeds  in  obtain¬ 
ing  repayment  on  outstanding  loans.19 


/olates  fj  20)  Camp  401  U  S  at  626  n  12  (limitations  placed  on  ac- 
•  /ifies  of  national  banks  are  at  least  as  great  as  limitations  placed  on 
activities  of  their  affiliates)  Based  on  the  foregoing,  and  our  conclu¬ 
sions  supra  regarding  the  permissibility  of  the  Bank's  activities  under 
Sections  16  and  21  A/e  are  satisfied  that  the  Bank's  program  does  not 
involve  any  violation  of  Section  20  or  Section  32 


We  also  do  not  believe  that  the  possibility  of  the  Bank's 
providing  limited  credit  support  for  future  certificate  ser¬ 
ies  raises  any  Glass-Steagall  hazard,  In  actuality,  if  the 
Bank  were  to  issue  its  own  letter  of  credit,  this  would  only 
mean  that  the  Bank  would  retain  a  small  portion  of  the 
credit  risk  it  had  already  incurred  in  the  normal  course 
of  originating  the  underlying  mortgage  loans.  Consider¬ 
ing  that  in  the  absence  of  the  Bank’s  sale  of  these  assets 
it  would  retain  100%  of  the  associated  credit  risk,  it  is  dif¬ 
ficult  to  conceive  how  a  decision  to  provide  credit  sup¬ 
port  for  no  more  than  10%  of  the  initial  aggregate  prin¬ 
cipal  balance  of  a  pool  comprised  of  these  same  assets 
could  be  the  product  of  “unsound”  lending  practices. 

Nor  do  we  think  it  likely  that  the  Bank’s  program  will  have 
any  effect  on  the  soundness  of  its  mortgage  lending  prac¬ 
tices.  Traditionally,  banks  have  sold  their  mortgage  assets 
through  loan  participations,  and  the  use  of  the  pass¬ 
through  certificate  to  accomplish  such  sales  raises  no  ad¬ 
ditional  safety  and  soundness  issues.  The  Bank’s  use  of 
the  pass-through  certificate  to  sell  whole  mortgage  loans 
merely  allows  it  to  utilize  the  most  efficient  means  of  trans¬ 
ferring  these  assets.  We  think  it  extremely  unlikely  that 
a  bank  would  engage  in  unsafe  mortgage  lending  prac¬ 
tices  simply  because  of  the  possibility  that  the  resulting 
mortgage  loans  might  thereafter  be  placed  in  a  pool  and 
sold  in  certificate  form.  In  this  regard,  at  the  time  of  origi¬ 
nation,  it  will  generally  not  be  possible  for  the  Bank  to 
know  whether  a  particular  loan  will  be  suitable  for  sub¬ 
sequent  inclusion  in  a  public  offering.  In  addition,  the 
Bank  would  have  difficulty  marketing  the  Certificates  if 
the  underlying  mortgages  were  themselves  unsound  in¬ 
vestments  because  the  federal  securities  laws  require  full 
disclosure  of  all  material  facts  concerning  the  Certificates 
and  the  offering.  In  short,  the  Bank  does  not  stand  to  profit 
by  making  unsound  loans  with  the  intent  of  remarketing 
them  to  uninformed  purchasers.  See  SIA  v.  Board  of 
Governors,  807  F.2d  at  1068  (economic  realities  and  im¬ 
pact  of  full  disclosure  under  federal  securities  laws  are 
relevant  to  hazards  analysis). 

We  also  do  not  believe  that  the  Bank’s  involvement  in  this 
program  is  likely  to  result  in  its  making  unsound  loans 
to  deposit  customers  in  order  to  finance  their  purchase 
of  the  pass-through  certificates.  Because  of  the  servic¬ 
ing  fee,  the  pass-through  rate  will  be  lower  than  the  in¬ 
terest  rates  on  the  underlying  mortgage  loans.  From  the 


,9The  Bank's  program  might  affect  Its  ability  to  serve  as  disinterested 
financial  advisor  to  customers  who  are  potential  purchasers  of  the  Cer¬ 
tificates  This  hazard,  however,  is  not  unique  to  the  securities  business 
Indeed,  it  is  present  in  any  sale  to  customers  of  bank  services  or 
products  In  fact,  this  very  hazard  was  found  to  be  present  in  SIA  v 
Board  of  Governors,  supra,  where  the  Court  observed  that  "'subtle 
hazards'  counsel  prohibition  of  a  banking  practice  only  when  the  prac¬ 
tice  gave  rise  to  each  and  every  one  of  the  hazards  "  807  F  2d  at  1069 
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customer's  point  of  view,  it  would  be  irrational  to  obtain 
a  bank  loan  at  the  higher  commercial  rate  so  as  to  invest 
in  the  Bank’s  Certificates  at  the  lower  pass-through  rate. 
Similarly,  since  the  Bank’s  objective  is  to  sell  the  mort¬ 
gage  loans,  it  would  hardly  make  economic  sense  for  it 
to  replace  these  assets  with  unsound  loans  acquired  in 
the  process.  Finally,  there  is  no  risk  that  the  Bank’s  repu¬ 
tation  might  suffer  as  a  result  of  its  being  identified  with 
the  Certificates  because  the  Prospectus  makes  full  dis¬ 
closure  of  all  material  risks  associated  with  the  offering. 
Accordingly,  we  conclude  that  the  Bank’s  program  over¬ 
all  does  not  raise  the  conflicts  of  interest  and  other  haz¬ 
ards  that  are  characteristic  of  the  securities  activities  pro¬ 
hibited  to  national  banks  under  the  Glass-Steagall  Act. 

In  conclusion,  we  are  satisfied  that  the  Bank’s  program, 
as  described  in  the  Prospectus  and  Prospectus  Supple¬ 
ment  dated  January  23,  1987,  is  squarely  based  on  long¬ 
standing  precedent  that  is  fully  supported  by  applicable 
law  and  subsequent  court  decisions  interpreting  these 
laws.  In  pooling  its  mortgage  loans  and  selling  interests 
therein,  the  Bank  is  merely  engaging  in  a  permitted  sale 
of  its  mortgage  assets.  We  cannot  conclude  that  the 
Glass-Steagall  Act  is  intended  to  preclude  banks  from 
conducting  this  activity.  We  trust  that  this  letter  has  been 
responsive  to  your  request. 

Robert  L.  Clarke 
Comptroller  of  the  Currency 

cc:  Donald  J.  Crawford 

Senior  Vice  President  and 
Director  of  Government  Relations 
Securities  Industry  Association 
1850  M  Street,  N.W. 

Washington,  DC  20036 

★  ★  ★ 


389— July  7,  1987 

Mr.  Dennis  Gibbons 
Senior  Vice  President 
and  Assistant  Chief  Counsel 
Wells  Fargo  Bank,  N.A. 

475  Sansome  Street,  8th  Floor 
San  Francisco,  California  94163 

Re:  Wells  Fargo  Realty  Advisors 

Dear  Mr.  Gibbons: 

This  concerns  the  notification  by  Wells  Fargo  Bank,  N.A  , 
(Bank)  of  its  intent  to  acquire  as  an  operating  subsidiary 
Wells  Fargo  Realty  Advisors  (Subsidiary).  The  Subsidiary 


will  engage  in  certain  real  estate  lending  and  real  estate 
investment  advisory  activities.  These  activities  are  permis¬ 
sible  for  national  banks  and  their  subsidiaries,  and  ac¬ 
cordingly  the  Bank  may  proceed  with  its  proposal 

The  Bank’s  Proposal 

Our  understanding  of  the  Bank's  proposal  is  based  upon 
the  materials  you  have  submitted  and  your  conversations 
with  Richard  H.  Cleva,  an  attorney  in  the  Legal  Advisory 
Services  Division  of  this  Office,  and  with  National  Bank 
Examiners  Ken  Muscat,  Robert  Heaney  and  Richard  Erb 
of  this  Division. 

The  Subsidiary  is  presently  a  wholly  owned  non-bank 
subsidiary  of  Wells  Fargo  &  Company,  the  parent  com¬ 
pany  of  the  Bank  (Holding  Company).  The  acquisition 
of  the  Bank  will  be  accomplished  through  a  transfer  and 
contribution  by  Holding  Company  of  the  capital  stock  of 
Subsidiary  to  the  Bank.  The  transfer  will  be  without  any 
consideration  from  the  Bank. 

The  Subsidiary  in  turn  has  four  wholly  owned  second- 
tier  subsidiaries,  each  of  which  also  performs  some  or 
all  of  the  types  of  activities  performed  by  Subsidiary.  The 
Subsidiary  and  its  second-tier  subsidiaries  have  offices 
at  various  locations  in  California  and  other  states.  These 
locations  are  different  from  the  main  office  and  branch 
sites  of  the  Bank.  The  Bank  is  in  the  process  of  obtain¬ 
ing  branch  approval  for  the  head  office  of  Subsidiary. 

The  Subsidiary  presently  engages  in  and  after  its  acqui¬ 
sition  by  the  Bank  will  continue  to  engage  in  the  follow¬ 
ing  activities:  (1)  making  commercial  real  estate  loans,  in¬ 
cluding  construction  and  development  loans,  as 
originator  or  participant;  and  (2)  furnishing  real  estate 
asset  management  and  advisory  services  to  institutions, 
including  servicing,  advice,  and  recommendations  with 
respect  to  loan  participations  and  mortgages  and  with 
respect  to  real  estate  held  or  proposed  to  be  held  by  such 
institutions. 

The  institutions  to  whom  Subsidiary  furnishes  such  ser¬ 
vices  include:  (a)  Wells  Fargo  Mortgage  and  Equity  Trust, 

(b)  Wells  Fargo  Bank  Real  Estate  Equity  Fund  for  Em¬ 
ployee  Benefit  Trusts  (Wells  Fargo  Bank,  N.A.,  trustee), 

(c)  Crocker  Real  Estate  Equity  Fund  for  Employee  Benefit 
Trusts  (Wells  Fargo  Bank,  N.A.,  trustee),  and  (d)  Public 
Employees  Retirement  System  of  Ohio  (Wells  Fargo  Bank, 
N.A.,  trustee).  Management  of,  and  advice  pertaining  to. 
the  assets  of  these  institutions  are  performed  at  the  sole 
direction  of  the  trustees  of  the  institutions,  and  all  deci¬ 
sions  relating  to  the  assets  and  business  of  the  institu¬ 
tions  are  made  by  the  trustees  thereof. 

Discussion 

We  believe  all  of  the  foregoing  activities  are  part  of  the 
business  of  banking  and  permissible  for  national  banks 
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and  their  subsidiaries.  The  origination  and  making  of  real 
estate  loans  on  the  part  of  the  bank;  the  purchase  and 
sale  of  real  estate  loans  and  participations  therein;  and 
the  originating,  warehousing,  and  servicing  of  loans  on 
behalf  of  other  investors  are  centrally  traditional  banking 
activities.  See,  e.g  12  U.S.C.  §  24(7)  &  371(a);  12  C.F.R. 
§  34.1;  12  C.F.R.  §  7.7379. 

Similarly,  consultation  and  advice  regarding  the  structure 
of  loan  proposals,  evaluation  of  loans  and  other  invest¬ 
ments  m  the  context  of  prevailing  credit  standards  and 
investment  conditions,  and  financial  and  investment  ad¬ 
vice  in  general  have  regularly  been  furnished  by  banks. 
See,  e.g.,  OCC  Letter  No.  367  (August  19,  1986),  reprint¬ 
ed  in  Fed.  Banking  L.  Rep.  (CCH)  1  85,537;  OCC  Letter 
No.  36  (April  5,  1978),  reprinted  in  Fed.  Banking  L.  Rep. 
(CCFI)  1  85,111.  In  particular,  the  Office  in  the  past  has 
specifically  determined  that  a  national  bank  may  serve 
as  an  advisory  company  for  a  mortgage  or  real  estate 
investment  trust  and  provide  investment  advice  and 
management  of  a  portfolio  of  real  estate  loans  and  real 
estate  equity  investments.  See  e.g.,  OCC  Letter  of  April 
20,  1970  (unpublished).  Cf.  12  C.F.R.  §  225.25(b)(4)  (simi¬ 
lar  authority  for  bank  holding  companies). 

The  Subsidiary  will  conduct  its  activities  from  locations 
other  than  the  main  office  or  branches  of  the  Bank.  How¬ 
ever,  with  the  exception  of  the  origination  and  making  of 
loans  for  the  Subsidiary’s  or  Bank’s  own  holding,  the  ac¬ 
tivities  of  the  Subsidiary  do  not  constitute  activities  for 
which  branch  authorization  is  required  under  the  McFad- 
den  Act,  12  U.S.C.  §  36(f),  and  thus  may  be  performed 
at  non-branch  locations.  See  generally  Clarke  v.  Securi¬ 
ties  Industry  Association,  93  L.Ed.2d  757,  772-75  (1987). 

The  Bank  represents  that  the  Subsidiary  will  conduct  its 
own  loan-making  activities  in  compliance  with  the  require¬ 
ments  of  the  Office’s  loan  production  office  ruling,  In¬ 
terpretive  Ruling  7.7380,  12  C.F.R.  §  7.7380.  See  also , 
Banking  Circular  199  (May  23,  1985).  Loans  will  be  origi¬ 
nated  at  Subsidiary’s  various  offices,  but  the  approval  and 
making  of  the  loans  will  be  from  the  Subsidiary’s  head 
office.  The  Bank  is  in  the  process  of  obtaining  branch 
approval  from  this  Office  for  the  Subsidiary’s  head  office. 
The  Bank  may  not  proceed  with  the  acquisition  of  Sub¬ 
sidiary  until  the  branch  location  has  been  approved. 

Some  of  the  loans  which  Subsidiary  makes  may  have  a 
contingent  interest  financing  feature.  This  involves  the 
lender  agreeing  to  take  a  portion  of  the  proceeds  upon 
the  sale  of  the  property  in  addition  to  or  in  lieu  of  a  cer¬ 
tain  amount  of  interest  on  the  loan.  National  banks  may 
make  loans  with  such  a  feature  where  the  feature  per¬ 
tains  only  to  interest,  and  the  borrower's  obligation  to 
repay  principal  is  not  affected  See  Interpretive  Ruling 
7  7312  12  C  F  R  §  7  7312;  OCC  Letter  No.  244  (January 
26  1982).  reprinted  in  Fed  Banking  L  Rep.  (CCH) 


1  85,408;  OCC  Letter  No.  204  (June  17,  1981),  reprinted 
in  Fed.  Banking  L.  Rep.  (CCH)  1  85,285.  it  is  our  under¬ 
standing  that  the  Subsidiary’s  existing,  and  any  future, 
contingent  interest  loans  will  comply  with  these  re¬ 
quirements. 

The  Bank  is  acquiring  Subsidiary  from  its  parent  Hold¬ 
ing  Company.  The  transaction  is  being  accomplished  as 
a  transfer  and  contribution  from  Holding  Company  to 
Bank.  The  Bank  is  paying  no  consideration  for  the  Sub¬ 
sidiary.  We  believe  the  transaction  is  therefore  not  a  "pur¬ 
chase”  and  thus  not  a  covered  transaction  between  the 
Bank  and  an  affiliate  under  12  U.S.C.  §  371c.  See  OCC 
No-action  Letter  No.  86-8  (May  1,  1986),  reprinted  in  Fed. 
Banking  L.  Rep.  (CCH)  1  84,014. 

In  amendments  to  the  original  notification,  it  has  been 
stated  that  all  Other  Real  Estate  Owned  reflected  on  Sub¬ 
sidiary’s  May  31,  1987  financial  statement  will  be  trans¬ 
ferred  to  another  holding  company  entity  prior  to  Bank’s 
acquisition  of  Subsidiary.  It  was  further  noted  that,  at  the 
time  of  the  acquisition  by  Bank,  the  balances  of  Subsidi¬ 
ary’s  reserve  for  loan  losses  and  equity  accounts  will  ap¬ 
proximate,  if  not  exceed,  the  balances  for  those  accounts 
on  May  31,  1987. 

Conclusion 

We  believe  the  Subsidiary’s  activities  are  permissible  for 
national  banks  and  their  operating  subsidiaries.  Accord¬ 
ingly,  subject  to  the  conditions  set  forth  in  the  foregoing 
discussion,  the  Bank  may  proceed  with  its  proposal  under 
12  C.F.R.  §  5.34. 

Emory  W.  Rushton 
Deputy  Comptroller 
for  Multinational  Banking 

★  *  ★ 


390— July  28,  1987 

Dan  C.  Aardal 

Senior  Vice  President  and 

Associate  General  Counsel 

Security  Pacific  National  Bank 

Head  Office,  Security  Pacific  Plaza 

PO.  Box  2097 

Terminal  Annex 

Los  Angeles,  California  90051 

Dear  Mr  Aardal: 

This  is  in  response  to  your  letter  of  May  14,  1987,  and  a 
follow-up  letter  from  Mr  James  R  Modrall  dated  June  9, 
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1987,  concerning  Security  Pacific  Futures  Commission 
Merchant  (FCM  Subsidiary),  an  operating  subsidiary  of 
Security  Pacific  National  Bank  (Bank).  The  FCM  Subsidi¬ 
ary  proposes  to  expand  its  existing  business  of  execut¬ 
ing  and  brokering  futures  contracts  on  certain  financial 
and  related  instruments  to  include  executing  and  broker¬ 
ing  futures,  and  options  on  futures,  on  foreign  currencies 
and  precious  metals.  Mr.  Modrall’s  June  9  letter  clarifies 
that  by  precious  metals  the  FCM  Subsidiary  means  only 
gold  and  silver. 


By  letter  dated  April  16,  1984,  the  OCC  authorized  the 
FCM  Subsidiary  to  execute,  on  behalf  of  corporations, 
other  financial  institutions  and  affiliates  of  the  Bank,  fu¬ 
tures  contracts  concerning  domestic  money  market 
instruments  and  U  S.  government  and  government  agen¬ 
cy  securities,  on  the  condition  that  the  FCM  Subsidiary 
comply  with  the  appropriate  requirements  of  the  Com¬ 
modity  Futures  Trading  Commission.  The  Bank  commits 
that  it  will  cause  the  FCM  Subsidiary  to  continue  to  com¬ 
ply,  as  it  has  in  the  past,  with  all  applicable  regulations 
concerning  commodities  brokering. 


The  FCM  Subsidiary  may  expand  its  executing  and 
brokering  activities  to  include  futures  and  options  on  fu¬ 
tures  on  foreign  currencies  and  gold  and  silver  bullion, 
as  described  above.  Twelve  U.S.C.  §  24  (Seventh)  express¬ 
ly  authorizes  national  banks  to  engage  in  the  business 
of  “buying  and  selling  exchange,  coin,  and  bullion. 

The  authority  to  buy  and  sell  futures  and  options  on  fu¬ 
tures  relating  to  foreign  currency  and  bullion  derives  from 
the  express  power  to  buy  and  sell  the  underlying  items. 
Pertinent  OCC  precedents  include  the  following:  Letter 
of  Senior  Deputy  Comptroller  Walter  to  National  Bank, 
May  19,  1987,  to  be  published  in  Fed.  Banking  L.  Rep. 
(CCH)  (bank  operating  subsidiary  can  deal  in  options  on 
foreign  currency  and  Eurotime  deposits);  Walter,  Interpre¬ 
tive  Letter  No.  380,  Dec.  29,  1986,  Fed.  Banking  L.  Rep. 
(CCH)  H  85,604  (bank  broker-dealer  and  FCM  can  exe¬ 
cute  and  broker  options  and  futures  on  various  securi¬ 
ties  and  financial  instruments,  including  foreign  curren¬ 
cy);  Banking  Circular  No.  58  (Rev.  Nov.  3,  1981)  (dealing 
or  engaging  in  futures  and  forward  transactions  concern¬ 
ing  coin  and  bullion  are  considered  activities  incidental 
to  banking);  cf.  Republic  New  York  Corp.,  63  Fed.  Res. 
Bull.  951  (1977),  and  J.P  Morgan  and  Co.,  68  Fed.  Res. 
Bull.  514  (1982)  (analogous  rulings  of  the  Federal  Reserve 
Board  that  performing  FCM  business  in  bullion  futures 
is  an  integral  adjunct  to  banks’  traditional  trading  serv¬ 
ices  for  customers).  Please  note  that  Banking  Circular  No. 
58  (Rev.)  contains  guidelines  for  national  banks  which  en¬ 
gage  in  coin  and  bullion  activities;  at  page  one  it  defines 
“bullion”  to  refer  to  “uncoined  gold  or  silver  in  bar  or 
ingot  form.” 


I  trust  that  this  reply  is  responsive  to  your  notification 

Jimmy  F.  Barton 
Acting  Deputy  Comptroller 
for  Multinational  Banking 

★  ★  * 

391— June  11,  1987 

This  is  in  response  to  your  letter  dated  July  21,  1986,  con¬ 
cerning  the  application  of  the  regulations  of  the  Office 
of  the  Comptroller  of  the  Currency  (OCC)  to  lines  of  credit 
secured  by  the  equity  in  an  individual's  residence  (home 
equity  loans).  Specifically,  you  raise  two  issues.  First,  you 
ask  what  regulations  apply  to  such  home  equity  loan  pro¬ 
grams.  In  particular,  you  are  concerned  as  to  whether  a 
program  which  does  not  prevent  borrowers  from  apply¬ 
ing  the  loan  proceeds  towards  the  payoff  of  their  first  mort¬ 
gage,  constitutes  a  refinancing  arrangement  and  there¬ 
fore  is  subject  to  the  OCC’s  Adjustable-Rate  Mortgage 
(ARM)  regulation.  Second,  you  inquire  as  to  the  applica¬ 
bility  of  the  ARM  regulation  where  a  first  acquisition  mort¬ 
gage  exists  on  a  home  in  favor  of  a  particular  lender  as 
well  as  a  credit  line  as  previously  described  upon  the 
same  piece  of  property  also  held  by  that  same  lender. 
You  ask  whether  these  two  loans  would  merge  under  the 
ARM  regulation. 

With  regard  to  your  first  inquiry  and  pursuant  to  12  U.S.C. 
§  371,  national  banks  have  the  authority  to  make  home 
equity  loans.  The  section  states,  in  relevant  part: 

Any  national  banking  association  may  make,  ar¬ 
range,  purchase  or  sell  loans  or  extensions  of  credit 
secured  by  liens  on  interests  in  real  estate.  (12  U.S.C. 

§  371(a).) 

Similarly,  12  C.F.R.  Part  34,  which  implements  section  371, 
authorizes  national  banks  to  make  loans  primarily  on  the 
security  of  real  estate.  Neither  the  statute  nor  its  im¬ 
plementing  regulation  include  language  that  would 
preclude  a  national  bank  from  offering  a  home  equity  loan 
program. 

In  addition,  you  should  be  aware  of  the  OCC’s  ARM  regu¬ 
lation,  12  C.F.R.  Part  29.  It  is  the  Office’s  position  that  the 
ARM  regulation  applies  to  home  equity  loan  programs 
only  where  the  lender  requires  partial  prepayment  of  the 
underlying  first  mortgage.  The  regulation  applies  to  such 
home  equity  loans  because  such  loans  are  made  to 
“refinance  the  purchase  of  and  are  secured  by  a  lien  on 
a  one-  to  four-family  dwelling.”  See  12  C.F.R  §  291  The 
1983  revisions  to  the  ARM  regulation,  48  Fed  Reg  9506 
(March  7,  1983),  contained  a  clarification  of  the  term 
“refinance.”  48  Fed.  Reg.  at  9508.  Under  the  clarifica¬ 
tion,  a  loan  is  made  to  “refinance”  the  purchase  of  a 
dwelling  if  it  “will  in  some  manner  supersede  or  relate 


to  the  outstanding  mortgage  loan.'  Id.  A  refinancing  oc¬ 
curs  when  a  second-hen  loan  results  in  a  recasting  of 
the  terms  of  the  existing  purchase-money  loan."  Id. 
Accordingly,  if  a  lender  requires  that  any  portion  of  the 
home  equity  loan  proceeds  be  used  to  pay  off,  reduce 
or  consolidate  the  original  purchase-money  loan,  the  loan 
is  covered  by  the  ARM  regulation  because  it  constitutes 
a  refinancing  of  the  borrower’s  dwelling.  Were  the  partial 
prepayment  feature  to  recast  the  terms  of  the  underlying 
mortgage  loan  by  causing  a  reduction  in  the  number 
and/or  size  of  the  payments  due  thereunder,  the  proposed 
loan  program  would  come  within  the  clarified  definition 
of  "refinance."  Clearly,  each  open-end  loan  in  that  event 
would  "in  some  manner  supersede  or  relate  to  the  out¬ 
standing  mortgage  loan."  However,  the  home  equity  loan 
program  offered  by  your  client  does  not  require  borrow¬ 
ers  to  apply  any  portion  of  the  loan  proceeds  towards 
the  payment  of  their  first  mortgage.  Based  on  this  dis¬ 
tinction,  it  is  my  opinion  that  home  equity  loan  programs, 
which  are  silent  with  regard  to  borrowers  applying  loan 
proceeds  towards  the  payment  of  their  first  mortgage,  do 
not  currently  fall  within  the  provisions  of  the  ARM  regula¬ 
tion.  It  must  be  noted  that  the  federal  financial  regula¬ 
tory  agencies  have  been  working  together  to  develop  a 
uniform  set  of  disclosures  for  ARMs.  The  Federal  Reserve 
Board  published  a  proposed  rule  to  amend  12  C.F.R. 
§  226  that  "would  require  creditors  to  provide  more  in¬ 
formation  about  variable-rate  features  of  ARMs  than  is 
currently  required  in  the  regulation."  51  Fed.  Reg.  42291 
(November  24,  1986).  This  Office  is  amending  Part  29 
as  well.  Such  amendments  may  affect  our  present  poli¬ 
cy  with  regard  to  home  equity  loans. 

In  addition,  numerous  other  statutes  and  regulations  that 
are  currently  outstanding  may  apply  to  home  equity  loan 
programs.  For  example,  the  Truth  in  Lending  Act,  12  U.S.C. 
§  1601  et  seq.  and  its  implementing  regulation,  12  C.F.R 
Part  226  (Regulation  Z),  do  not  generally  apply  to  con¬ 
sumer  credit  loans  greater  than  $25,000.  However,  con¬ 
sumer  credit  secured  by  real  property  used  or  expected 
to  be  used  as  a  consumer’s  principal  dwelling  is  subject 
to  the  Act  and  to  Regulation  Z  regardless  of  the  amount 
of  credit.  12  C.F.  R  §  226.3(b).  Similarly,  the  Equal  Credit 
Opportunity  Act,  15  U.S.C.  §  1691  et  seq.  and  its  im¬ 
plementing  regulation,  12  C.F.R  Part  202  (Regulation  B), 
set  forth  certain  requirements  about  information  that  a 
lender  can  request  on  credit  applications,  rules  concern¬ 
ing  the  credit  evaluation  and  decision  process  and  sig¬ 
nature  requirements  that  affect  the  persons  a  lender  may 
require  to  sign  its  credit  documents.  Finally,  the  Flood  Dis¬ 
aster  Protection  Act,  42  U.S.C.  §  4001  et  seq.  and  its  im¬ 
plementing  regulation,  12  C.F.R  Part  22,  apply  to  all  loan 
transactions  secured  by  improved  real  estate  located  in 
flood-hazard  areas. 

With  regard  to  your  second  inquiry,  there  appears  to  be 
no  requirement  that  the  first  mortgage  and  the  home 


equity  loan  be  combined  for  purposes  of  the  ARM  regu¬ 
lation  or  any  other  federal  statutory  or  regulatory  pro¬ 
vision 

I  hope  this  is  responsive  to  your  inquiry. 

Peter  Liebesman 
Assistant  Director 
Legal  Advisory  Services  Division 

*  ★  ★ 

392— June  25,  1987 

This  is  in  response  to  your  letter  of  June  4,  1987,  con¬ 
cerning  12  C.F.R.  §  1.6  as  it  relates  to  obligations  of  the 
African  Development  Bank  (ADB). 

Twelve  U.S.C.  §  24  (Seventh),  as  amended,  currently 
authorizes  national  banks  to  deal  in  and  underwrite  obli¬ 
gations  of  various  international  agencies,  including  obli¬ 
gations  of  the  ADB.  The  only  limitation  in  the  statute  is 
that  a  national  bank  cannot  hold  such  obligations  for  its 
own  account  in  an  amount  exceeding  ten  percent  of  the 
bank's  unimparied  capital  stock  and  surplus. 

As  you  note,  12  C.F.R.  §  1.6  lists  several  international  agen¬ 
cies  whose  obligations  can  be  dealt  in  and  underwritten 
by  national  banks.  It  does  not  include  the  ADB  on  the 
list.  This  does  not  detract  from  the  statutory  authoriza¬ 
tion;  however,  the  regulation  is  incomplete  in  this  regard. 
The  regulatory  provision  was  not  added  to  the  statutory 
list  of  international  agencies  whose  obligations  can  be 
dealt  in  and  underwritten  by  national  banks  until  1981. 
Thank  you  for  bringing  the  matter  to  our  attention.  While 
national  banks  can  deal  in  and  underwrite  ADB  obliga¬ 
tions  pursuant  to  12  U.S.C.  §  24  (Seventh),  and  need  not 
await  a  revision  of  12  C.F.R.  §  1.6  for  this  purpose,  we  do 
intend  to  publish  a  technical  amendment  to  achieve  sym¬ 
metry  between  the  regulation  and  the  statute  it  im¬ 
plements. 

I  trust  this  reply  is  responsive  to  your  inquiry  and  request. 

Robert  L.  Clarke 
Comptroller  of  the  Currency 


393— July  5,  1987 

This  is  response  to  your  letter  to  Mr.  Charles  L.  Byrd, 
referred  to  me  for  reply,  concerning  a  national  bank  client 
which  desires  to  buy  and  sell  certain  investment  quality 
corporate  debt  securities  that  would  qualify  as  Type  III 
securities  within  the  meaning  of  12  C.F.R  $  1.3  (e).  You 
request  a  ruling  that  your  client's  proposed  trading  of 
Type  III  securities,  as  detailed  below,  would  not  constitute 
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"dealing  in"  these  securities  under  12  U.S.C.  §  24 
(Seventh). 

The  national  bank  you  represent  is  a  small  bank  which 
engages  in  a  wide  variety  of  commercial  banking  and 
trust  activities.  It  does  not  hold  itself  out  as  being  engaged 
in  any  securities  business.  It  does  not,  outside  its  fiduciary 
capacity,  buy  or  sell  securities  upon  the  order  of  cus¬ 
tomers,  render  investment  advice,  or  perform  any  other 
securities  services  for  its  customers. 

The  bank  proposes  to  buy  and  sell  Type  III  securities  on 
a  fairly  regular  basis  in  a  trading  account,  consistent  with 
its  own  investment  and  liquidity  objectives.  The  trading 
account  would  be  administered  by  the  bank’s  chief  finan¬ 
cial  officer,  under  the  review  and  ratification  of  an  invest¬ 
ment  committee,  which  would  base  their  decisions  on  the 
bank’s  financial  position  and  prevailing  economic  and 
market  conditions  consistent  with  safe  and  sound  bank¬ 
ing  conditions. 

The  bank  has  not  made  and  does  not  intend  to  make 
a  market  in  the  Type  III  securities.  It  does  not  and  will  not 
engage  in  purchases  or  sales  of  securities  as  a  principal 
directly  or  indirectly  for  the  benefit  of  or  at  the  instruction 
of  any  customer,  issuer  or  dealer.  It  has  not  and  will  not 
hold  itself  out  as  a  dealer  and  will  not  take  a  dealer  dis¬ 
count  in  the  securities.  The  bank's  interest  in  buying  and 
selling  securities  has  not  been  and  will  not  be  communi¬ 
cated  to  customers  or  other  banks,  and  all  purchases  and 
sales  have  been  and  will  be  made  through  brokers  or 
dealers. 

Based  on  the  facts  as  you  describe  them,  including  the 
bank’s  small  size  and  limited  market  presence,  I  agree 
with  your  conclusion  that  the  bank’s  trading  in  Type  III 
securities  will  not  constitute  dealing  in  those  securities 
within  the  meaning  of  12  U.S.C.  §  24  (Seventh)  and  12 
C.F.R.  Part  1.  The  Comptroller’s  Handbook  for  National 
Bank  Examiners  §  204  discusses  bank  dealing  and  trad¬ 
ing  activities.  Further  guidance  is  provided  in  Investment 
Securities  Division  Information  Notice  No.  12,  dated 
November  7,  1985,  and  entitled  "Trading  v.  Investment .’’ 

I  trust  that  this  reply  is  responsive  to  your  inquiry. 

William  B  Glidden 

Assistant  Director 

Legal  Advisory  Services  Division 

★  *  ★ 

394— August  24,  1987 

This  is  in  response  to  your  letter  dated  May  14,  1987,  writ¬ 
ten  on  behalf  of  the  *  *  *  (the  Bank).  You  have  request¬ 
ed  the  views  of  this  Office  on  the  Bank's  proposal  to  offer 


certain  services  to  persons  wishing  to  establish  "Starker 
Trusts"  in  order  to  obtain  tax  benefits  available  under  sec¬ 
tion  1031  of  the  Internal  Revenue  Code,  26  U.S.C  §  1031 
You  have  asked  for  our  concurrence  in  your  opinion  that 
the  Bank  need  not  possess  trust  powers  to  provide  such 
services.  However,  we  do  not  agree  with  your  conclusion 

Background 

You  have  explained  that  section  1031  of  the  Internal 
Revenue  Code  provides  for  the  nonrecognition  as  income 
of  any  gain  realized  by  a  taxpayer  upon  the  exchange 
of  "like  kind"  property.  Subject  to  certain  time  restrictions, 
the  nonrecognition  rule  under  section  1031  is  available 
for  property  that  is  exchanged  on  a  delayed  basis.  A  Star¬ 
ker  Trust  is  used  to  facilitate  a  tax-free  exchange  of  real 
property  when  one  of  the  parties  does  not  have  suitable 
property  to  exchange. 

In  a  Starker  Trust  arrangement,  party  A  sells  property  to 
party  B  and  party  B  deposits  the  purchase  price  of  the 
sale  into  an  irrevocable  trust  of  which  party  A  is  the  sole 
beneficiary.  The  trust  agreement  provides  that  the  trust 
will  then  acquire  property  at  the  direction  of  party  A  in 
exchange  for  the  cash  on  deposit  and  will  then  convey 
such  property  to  party  A,  all  within  a  specified  time  limit. 

The  trustee  under  such  a  trust  is  not  granted  any  discre¬ 
tionary  powers,  neither  with  respect  to  the  proceeds  held 
from  the  initial  sales  transaction  nor  with  respect  to  the 
selection  and  acquisition  of  the  second  property  to  com¬ 
plete  the  exchange  portion  of  the  transaction.  Instead, 
the  Starker  Trust  agreement  provides  that  the  trustee  must 
execute  the  instructions  provided  by  party  A  to  the  trans¬ 
action.  You  have  proposed  that  the  Bank,  which  does  not 
possess  trust  powers,  act  as  trustee  under  Starker  Trust 
agreements  and  receive  a  fee  for  providing  such  services 
to  its  customers.  Also,  the  Bank  may  agree  to  provide  the 
depositor  with  a  specified  rate  of  interest  on  the  money 
deposited  through  the  trust. 

Bank  Counsel’s  Opinion 

You  have  correctly  noted  that  a  national  bank  desiring 
to  exercise  fiduciary  powers  must  file  an  application  with 
the  Comptroller  of  the  Currency  pursuant  to  12  C.F.R. 
§  5.26.  See  12  C.F.R.  §  9.2.  You  also  note  that  fiduciary 
is  defined  as  "a  bank  undertaking  to  act  alone  or  jointly 
with  others  primarily  for  the  benefit  of  another  in  all  mat¬ 
ters  connected  with  its  undertaking  and  includes  trustee. 

.  .  managing  agent  and  any  other  similar  capacity  See 
12  C.F.R.  §  9.1(b).  However,  you  have  opined  that  the 
trustee  in  this  case  will  not  act  primarily  for  the  benefit 
of  others  in  "all  matters  connected  with  its  undertaking" 
because  it  will  not  make  investment  decisions  or  actively 
manage  the  Starker  Trust  account  Instead,  the  Bank's 
role  will  be  confined  to  acting  only  upon  the  direction  of 
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the  customer  You  therefore  conclude  that  the  Bank  need 
not  apply  for  trust  powers  because  it  would  not  be  de¬ 
fined  as  a  fiduciary  within  the  meaning  of  12  C.F.R. 
§  9.1(b). 

In  addition,  you  state  that  m  the  past,  this  Office  has  al¬ 
lowed  banks  without  trust  powers  to  provide  analogous 
services  that  similarly  do  not  involve  the  exercise  of 
discretion— to  administer  self-directed  IRA  accounts  and 
to  engage  in  "agency  services  arrangements.  .  .  such 
as  escrow,  safekeeping  and  custody." 

Discussion 

The  main  argument  you  have  presented  is  that  a  bank 
named  as  a  trustee  for  a  Starker  Trust  need  not  obtain 
trust  powers  and  should  not  be  deemed  a  "fiduciary" 
because  it  merely  acts  upon  the  direction  of  the  customer 
and  does  not  make  any  investment  decisions.  However, 
both  statute  and  regulation  leave  little  room  for  debate 
on  this  issue  by  expressly  defining  a  trustee  as  a 
"fiduciary"  without  regard  to  whether  its  duties  are  dis¬ 
cretionary  in  a  particular  case.  See  12  U.S.C.  §  92a(a)  and 
12  C.F.R.  §  9.1(b).  This  Office's  traditional  practice  of  dis¬ 
tinguishing  between  discretionary  and  nondiscretionary 
duties  to  determine  whether  a  "fiduciary"  function  is 
present  has  been  reserved  for  cases  in  which  the  express 
language  of  12  U.S.C.  §  92a(a)  and  12  C.F.R.  §  9.1(b)  is 
silent  or  ambiguous,  which  is  not  the  case  here.  The  Bank 
in  question  explicitly  proposes  to  be  named  as  trustee, 
the  agreement  to  be  entered  into  is  termed  an  "Exchange 
Trust  Agreement,"  and  it  contains  provisions  which  make 
the  arrangement  an  irrevocable  trust  "pursuant  to  Califor¬ 
nia  Civil  Code  Section  2280."  See  Sample  Exchange  Trust 
Agreement,  Miscellaneous  Provision,  9(b). 

This  office  has  indeed  permitted  banks  without  trust  pow¬ 
ers  to  enter  into  agency  services  arrangements  such  as 
escrow,  safekeeping  and  custody.  See  Comptroller's 
Handbook  for  National  Trust  Examiners,  Precedents  and 
Opinions  1  9.2600  (June  1986).  We  have  also  permitted 
such  banks  to  act  as  custodians  for  self-directed  IRAs  and 
Keogh  plans.  See  Handbook,  supra,  1  9.2106.  However, 
in  such  instances  where  the  bank  is  a  custodian  or  agent, 


title  remains  with  the  customer.  By  contrast,  in  the  case 
of  a  trust,  legal  title  vests  in  the  trust  institution.  See  1  A 
Scott  &  W.  Fratcher,  The  Law  of  Trusts  §  8.1  (4th  ed.  1987). 
Referring  to  the  sample  agreement  which  you  enclosed, 
the  Bank  is  designated  as  trustee  by  the  trustor,  and  it 
accepts  a  monetary  amount  in  trust  on  behalf  of  named 
beneficiaries.  Therefore,  the  Starker  Trust  arrangement  ap¬ 
pears  to  establish  a  classical  trust  where  title  passes  from 
the  customer  to  the  bank. 

While  there  is  some  mention  of  escrow  in  the  sample 
agreement  (the  trustee  is  given  "escrow  instructions,"  the 
trustor  delivers  property  "through  escrow  to  the  trustee," 
and  there  are  further  instructions  that  the  trust  estate  "be 
disbursed  into  escrow  accounts")  these  references  do  not 
disturb  our  conclusion  that  the  Starker  Trust  agreement 
establishes  a  trust.  Express  trusts  arise  by  a  manifesta¬ 
tion  of  the  intent  of  the  parties.  Scott  &  Fratcher,  supra, 
at  50.  The  parties  have  expressed  their  intention  to  es¬ 
tablish  an  irrevocable  trust  under  California  law.  Califor¬ 
nia  law  clearly  excludes  from  the  definition  of  trust  "any 
arrangement  under  which  a  person  is  nominee  or  escro- 
wee  for  another."  CAL.  PROBATE  CODE  §  82  (West 
1987).  In  short,  the  same  agreement  must  be  construed 
as  a  trust  rather  than  an  escrow  agreement  or  a  hybrid 
of  the  two. 

Conclusion 

Starker  Trust  arrangements  appear  to  establish  express 
trusts  for  which  the  Bank  in  this  case  has  proposed  to 
act  as  trustee.  Trustees  are  explicitly  defined  as  fiduciaries 
by  statute  and  regulation.  In  view  of  the  factual  represen¬ 
tations,  legal  opinion  and  sample  trust  agreement  you 
have  submitted,  the  Bank  must  apply  for  trust  powers 
prior  to  acting  as  trustee  under  Starker  Trust  arrange¬ 
ments.  As  you  know,  different  facts  might  give  cause  for 
a  different  legal  result  to  be  reached. 

William  B.  Glidden 
Assistant  Director 
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Mergers — July  I  to  September  30,  1987 

Mergers  consummated  involving  two  or  more  operating  banks. 

Page  Page 


July  1,  1987 

First  of  America  Bank-Michigan,  National  Association, 

Kalamazoo,  Michigan 

First  of  America  Bank-Van  Buren,  Hartford,  Michigan 

Merger .  59 

July  1,  1987: 

First  National  Bank  of  Poplar  Bluff,  Poplar  Bluff,  Missouri 
Puxico  State  Bank,  Puxico,  Missouri 

Merger .  59 

July  1,  1987: 

First  Union  National  Bank  of  Florida,  Jacksonville,  Florida 
Sarasota  Bank  &  Trust  Company,  National  Association, 

Sarasota,  Florida 

Merger .  60 

July  1,  1987: 

The  Grundy  National  Bank  of  Grundy  Center,  Grundy 
Center,  Iowa 

Hawkeye  Bank  &  Trust,  Grundy  Center,  Iowa 


Merger .  60 

July  1,  1987: 

MBank  Fort  Worth,  National  Association,  Fort  Worth,  Texas 

MBank  Fort  Worth  East,  Fort  Worth,  Texas 

Merger .  61 


July  1,  1987: 

MBank  Houston,  National  Association,  Houston,  Texas 

MBank  Greenway,  Houston,  Texas 

MBank  Houston  Southwest,  Houston,  Texas 

MBank  San  Felipe,  National  Association,  Houston  Texas 

Merger .  61 

Juiy  1,  1987: 

Scottsbluff  National  Bank  and  Trust  Company,  Scottsbluff, 
Nebraska 

Western  National  Bank  of  Scottsbluff,  Scottsbluff,  Nebraska 

Merger .  61 

July  1,  1987 

Security  Bank  of  South  Dakota,  National  Association,  Fort 
Pierre,  South  Dakota 

Security  State  Bank,  Geddes.  South  Dakota 

Merger .  61 

July  2,  1987: 

United  Citizens  Bank,  National  Association,  College  Station, 
Texas 

Citizens  Bank,  Bryan,  Texas 

Merger .  61 

July  3,  1987: 

Shawmut  Bank,  National  Association,  Boston, 

Massachusetts 

Shawmut  Community  Bank,  National  Association, 

Framingham,  Massachusetts 


Merger .  61 

July  13.  1987 

The  First  National  Bank  of  Neenah,  Neenah,  Wisconsin 

Associated  Appleton  Bank,  Appleton,  Wisconsin 

Merger .  62 


July  13,  1987 

Texas  American  Bank/McKinney,  National  Association, 

McKinney,  Texas 

Texas  American  Bank/Allen,  Texas 

Merger .  62 

July  16,  1987 

Union  National  Bank  of  Fayetteville,  Fayetteville,  Tennessee 
The  First  National  Bank  of  Petersburg,  Petersburg, 

Tennessee 

Merger .  62 


July  17,  1987 

United  Bank  of  Southwest  Plaza,  National  Association, 

Littleton,  Colorado 

Intrawest  Bank  of  Southwest  Plaza,  National  Association, 

Littleton,  Colorado 

Merger .  63 

July  24,  1987 

Citizens  National  Bank  &  Trust  of  Muskogee,  Muskogee. 


Oklahoma 

Farmers  &  Merchants  Bank,  Eufaula,  Oklahoma 

Merger .  63 

July  30,  1987 

The  First  National  Bank  of  Clarion,  Clarion,  Iowa 
Farmers  State  Bank,  Kanawha,  Iowa 

Merger .  63 

July  31,  1987 


Bank  of  Boston-Florida,  National  Association,  Palm  Beach, 
Florida 

Hospital  Trust  of  Florida,  National  Association,  Palm  Beach, 


Florida 

Merger .  63 

July  31,  1987: 

Bank  of  Oklahoma,  National  Association,  Tulsa,  Oklahoma 
The  First  National  Bank  of  Yukon,  Yukon,  Oklahoma 

Merger .  .  .  .  63 

July  31,  1987 

First  National  Bank  of  Abilene,  Abilene,  Texas 

American  National  Bank  of  Abilene,  Abilene,  Texas 

Merger .  63 


July  31,  1987: 

Texas  American  Bank/Galleria,  National  Association, 

Houston,  Texas 

Texas  American  Bank/Fondren,  Houston  Texas 
Texas  American  Bank/Gulfway,  National  Association. 

Houston,  Texas 

Texas  American  Bank/Spring  Branch,  Houston,  Texas 

Merger .  64 

July  31,  1987: 

United  Bank  of  Boulder,  National  Association,  Boulder, 

Colorado 

United  Bank  of  Boulder,  Boulder,  Colorado 


Merger .  64 

August  1,  1987: 

MBank  Lewisville,  National  Association,  Lewisville,  Texas 

MBank  Denton,  National  Association,  Denton,  Texas 

Merger .  64 


August  3,  1987: 

The  First  National  Bank  of  Spring  Valley,  Spring  Valley. 

Minnesota 

First  National  Bank,  Le  Roy,  Minnesota 

Merger .  65 

August  6,  1987 

Bank  of  New  England,  National  Association,  Boston, 
Massachusetts 

Patriot  Bank,  National  Association,  Boston,  Massachusetts 


Merger .  65 

August  7,  1987 

First  National  Bank  of  Altus,  Altus,  Oklahoma 
Security  State  Bank,  Roosevelt,  Oklahoma 

Merger  66 

August  10,  1987: 

Eagle  National  Bank  of  Miami,  Miami,  Florida 

Bayshore  Bank  of  Florida  Company,  Miami,  Florida 

Merger .  66 
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August  14,  1987 

City  National  Bank  of  Carrollton,  Carrollton,  Texas 

City  National  Bank-Furneaux  Creek,  Carrollton,  Texas 

Merger  66 

August  20,  1987 

Bank  of  Oklahoma,  National  Association,  Tulsa  Oklahoma 

American  Exchange  Bank  &  Trust  Company,  Norman, 

Oklahoma 

Merger  .  66 

August  28,  1987 

Intrawest  Bank  of  Fort  Collins,  National  Association,  Fort 
Collins,  Colorado 

United  Bank  of  Fort  Collins-South,  National  Association, 

Fort  Collins,  Colorado 

Merger  .  66 

August  28,  1987 

Texas  Commerce  Bank,  National  Association,  Houston, 

Texas 

Bank  of  North  America,  Houston,  Texas 

Merger .  66 

August  28,  1987 

United  Jersey  Bank/South,  National  Association,  Cherry 
Hill,  New  Jersey 

United  Jersey  Bank/Fidelity  Bank,  Pennsauken  Township, 

New  Jersey 

Merger .  67 

August  31,  1987: 

Central  Bank  of  Oxford,  National  Association,  Oxford, 

Alabama 

Central  Bank,  National  Association,  Jacksonville,  Alabama 


Merger .  67 

August  31,  1987: 

Michigan  National  Bank,  Farmington  Hills,  Michigan 
Michigan  Bank-Livingston,  Brighton,  Michigan 

Merger .  67 

August  31.  1987: 

NBC  Bank-Mission,  National  Association,  Mission,  Texas 
First  State  Bank  &  Trust  Company,  Edinburg,  Texas 

Merger .  67 

August  31,  1987: 


NBD  Grand  Rapids,  National  Association,  Grand  Rapids, 
Michigan 

NBD  Grand  Valley  Bank,  National  Association,  Grandville, 
Michigan 


Merger .  67 

August  31,  1987: 

United  National  Bank-North,  Wheeling,  West  Virginia 

Half  Dollar  Trust  and  Savings  Bank,  Wheeling,  West  Virginia 

Merger .  67 


September  1,  1987 

The  Citizens  and  Southern  National  Bank,  Savannah, 

Georgia 

The  Peoples  Bank,  Carrollton,  Georgia 

Merger  .  68 

September  1.  1987 

First  RepublicBank  Westlake,  National  Association,  Austin, 

Texas 

First  RepublicBank  Barton  Creek,  National  Association, 

Austin,  Texas 


Merger  .  68 

September  1,  1987 

First  Union  National  Bank  of  Florida,  Jacksonville,  Florida 
First  State  Bank  of  Pensacola.  Pensacola,  Florida 
Merger  68 

September  1  1987 

Kanawha  Valley  Bank,  N  A  ,  Charleston,  West  Virginia 
The  Bank  of  St  Albans.  St  Albans.  West  Virginia 
Merger  68 

September  1  1987 

Trustmark  National  Bank  Jackson,  Mississippi 

The  Hernando  Bank,  Hernando,  Mississippi 

Merger  68 


September  3,  1987 

American  National  Bank,  Elk  City,  Oklahoma 

The  First  National  Bank  fo  Hammon,  Hammon,  Oklahoma 


Merger .  68 

September  4,  1987 

First  National  Bank  of  Altus,  Altus,  Oklahoma 
The  First  National  Bank  of  Tipton,  Tipton,  Oklahoma 

Merger .  69 

September  8,  1987 

Trustmark  National  Bank,  Jackson,  Mississippi 
Rankin  County  Bank,  Brandon,  Mississippi 

Merger .  69 

September  11,  1987. 

Grand  Bank,  National  Association,  Dallas,  Texas 


Grand  Bank-Woodall  Rodgers,  National  Association,  Dallas, 

Texas 

Grand  Bank  Central  at  Fitzhugh,  National  Association, 

Dallas,  Texas 

Grand  Bank  Stemmons  at  Regal  Row,  National  Association, 
Dallas,  Texas 

Merger .  70 

September  14,  1987 

Safrabank  II,  National  Association,  Pompano  Beach, 

Florida 

Colonial  Savings  Bank,  National  Association,  Ocala,  Florida 


Merger .  70 

September  17,  1987: 

Cypress  National  Bank,  Houston,  Texas 
Steeplechase  National  Bank,  Houston,  Texas 

Merger .  70 

September  17,  1987: 

First  National  Bank,  Abilene,  Kansas 
The  Talmage  State  Bank,  Talmage,  Kansas 

Merger .  70 

September  17,  1987 

The  First  National  Bank  of  Moore,  Moore,  Oklahoma 
Mustang  National  Bank,  Mustang,  Oklahoma 

Merger .  70 

September  17,  1987 

Midsouth  National  Bank,  Lafayette,  Louisiana 

Breaux  Bridge  Bank  &  Trust  Co,,  Breaux  Bridge,  Louisiana 

Merger .  71 


September  18,  1987: 

Shawmut  Bank,  National  Association,  Boston, 

Massachusetts 

Shawmut  Quincy  Bank  and  Trust  Company,  Quincy, 
Massachusetts 

Merger .  71 

September  23,  1987 

First  RepublicBank  NW  San  Antonio,  National  Association, 

San  Antonio,  Texas 

First  RepublicBank  Medical  Center,  National  Association, 

San  Antonio,  Texas 


Merger .  71 

September  24,  1987 

The  American  National  Bank  of  Bristow,  Bristow,  Oklahoma 

The  Citizens  Bank,  Drumright.  Oklahoma 

Merger .  71 


September  24,  1987 

First  National  Bank  in  Harper,  Harper,  Kansas 

The  Mayfield  State  Bank  of  Mayfield,  Kansas,  Mayfield, 

Kansas 

Merger .  71 

September  25,  1987 

Bank  of  New  England/Old  Colony,  National  Association, 
Providence,  Rhode  Island 

Security  Bank  and  Trust  Company,  North  Providence, 

Rhode  Island 

Merger  71 

September  25,  1987 

First  Union  National  Bank  of  Florida,  Jacksonville,  Florida 
City  Commercial  Bank,  Sarasota,  Florida 

Merger  72 
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September  25,  1987 

MBank  Brownsville,  National  Association,  Brownsville,  Texas 
MBank  Harlingen,  National  Association,  Harlingen,  Texas 


Merger .  72 

September  25,  1987 

MBank  Euless,  National  Association,  Euless,  Texas 
MBank  Arlington,  Arlington,  Texas 

Merger .  72 


September  30,  1987 

United  States  National  Bank  of  Oregon.  Portland  Oregon 
Bank  of  Corvallis,  Corvallis,  Oregon 

Merger  73 

September  30,  1987 

United  States  National  Bank  of  Oregon,  Portland.  Oregon 
Pacific  State  Bank,  Lincoln  City,  Oregon 

Merger .  73 
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There  are  a  number  of  transactions  in  this  section  that  do  not  have  an  accompanying  decision.  In  those  cases,  the 
OCC  reviewed  the  competitive  effects  of  the  proposals  by  using  its  standard  procedures  for  determining  whether  the 
transaction  had  minimal  or  no  adverse  competitive  effects.  The  Office  found  the  proposals  satisfied  its  criteria  for  a 
transaction  that  clearly  had  no  or  minimal  adverse  competitive  effects. 


FIRST  OF  AMERICA  BANK-MICHIGAN,  NATIONAL  ASSOCIATION 
Kalamazoo,  Michigan,  and  First  of  America  Bank-Van  Buren,  Hartford,  Michigan 


Names  of  banks  and  type  of  transaction  Total  assets 


First  of  America  Bank-Michigan,  National  Association,  Kalamazoo,  Michigan  (191),  with  $  898,425,000 

and  First  of  America  Bank-Van  Buren,  Hartford,  Michigan,  with .  36,733,000 

merged  July  1,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  935,158,000 


FIRST  NATIONAL  BANK  OF  POPLAR  BLUFF, 

Poplar  Bluff,  Missouri,  and  Puxico  State  Bank,  Puxico,  Missouri 


Names  of  banks  and  type  of  transaction  Total  assets 


First  National  Bank  of  Poplar  Bluff,  Missouri  (15377),  with .  $  38,394,000 

and  Puxico  State  Bank,  Puxico,  Missouri,  with .  14,434,000 

merged  July  1,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  52,828,000 


COMPTROLLER’S  DECISION 

On  June  6,  1986,  application  was  made  to  the  Office  of 
the  Comptroller  of  the  Currency,  pursuant  to  the  Bank 
Merger  Act,  12  U.S.C.  1828(c),  for  prior  authorization  to 
merge  Puxico  State  Bank,  Puxico,  Missouri  (Puxico),  into 
First  National  Bank  of  Poplar  Bluff,  Poplar  Bluff,  Missouri 
(First).  The  application  is  based  on  an  agreement  final¬ 
ized  between  Puxico  and  First  on  May  7,  1986. 

First,  a  subsidiary  of  Poplar  Bluff  Bancshares,  Inc.,  had 
total  assets  of  $38  million  and  total  deposits  of  $35  mil¬ 
lion  as  of  December  31,  1985,  and  operated  2  offices  in 
Poplar  Bluff. 

Puxico,  a  subsidiary  of  Mingo  Bancshares,  Inc.,  had  total 
assets  of  $14  million  and  total  deposits  of  $13  million  as 
of  December  31,  1985,  and  operated  only  its  main  office 
in  Puxico. 

The  Office  has  reviewed  the  competitive  effects  of  this  pro¬ 
posal  by  using  the  Office’s  standard  procedures  for  de¬ 
termining  whether  a  merger  clearly  has  minimal  or  no 
adverse  competitive  effects.  The  Office  finds  that  the  pro¬ 
posal  satisfies  the  criteria  for  a  transaction  that  clearly  has 
no  or  minimal  adverse  competitive  effects. 

The  Bank  Merger  Act  requires  this  Office  to  consider 
",  .  .  the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions  and 


the  convenience  and  needs  of  the  community  to  be 
served.”  We  find  that  the  financial  and  managerial 
resources  of  both  banks  do  not  raise  concerns  that  would 
cause  the  application  to  be  disapproved.  The  future 
prospects  of  the  combined  entity  are  considered  good 
and  the  resulting  bank  is  expected  to  meet  the  con¬ 
venience  and  needs  of  the  communities  to  be  served. 

A  review  of  the  record  of  this  application  and  other  infor¬ 
mation  available  to  this  Office  as  a  result  of  its  regulatory 
responsibilities  revealed  no  evidence  that  the  applicants' 
records  of  helping  to  meet  the  credit  needs  of  their  com¬ 
munities,  including  low  and  moderate  income  neighbor¬ 
hoods,  are  less  than  satisfactory. 

We  have  reviewed  this  proposal  pursuant  to  the  Bank 
Merger  Act,  12  U.S.C.  1828(c),  and  find  that  it  does  not 
significantly  lessen  competition  in  the  relevant  market. 
Other  factors  considered  in  evaluating  this  proposal  are 
satisfactory.  Accordingly,  the  application  is  approved. 

October  6,  1986 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and  con¬ 
clude  that  it  would  not  have  a  significantly  adverse  effect 
on  competition. 
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FIRST  UNION  NATIONAL  BANK  OF  FLORIDA, 

Jacksonville,  Florida,  and  Sarasota  Bank  &  Trust  Company,  National  Association,  Sarasota,  Florida 


Names  of  banks  and  type  of  transaction  Total  assets 


First  Union  National  Bank  of  Florida,  Jacksonville,  Florida  (6888),  with .  $7,015,032,000 

and  Sarasota  Bank  &  Trust  Company,  National  Association,  Sarasota,  Florida  (18455),  with  23,646,000 

merged  July  1,  1987,  under  charter  17695  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  7,154,215,000 


COMPTROLLER’S  DECISION 

On  March  31,  1987,  application  was  made  to  the  Office 
of  the  Comptroller  of  the  Currency  for  prior  authorization 
to  merge  The  Sarasota  Bank  &  Trust  Company,  National 
Association  (SB&T)  with  and  into  First  Union  National 
Bank  of  Florida  (FUNB).  This  application  was  made 
pursuant  to  an  Agreement  finalized  between  the  propo¬ 
nents  on  January  5,  1987. 

As  of  December  31,  1986,  SB&T,  an  independent  bank, 
had  total  deposits  of  $21  million  in  two  offices.  As  of  the 
same  date,  FUNB  held  total  deposits  of  $5.5  billion  in  207 
offices.  FUNB  is  a  subsidiary  of  First  Union  Corporation, 
a  multi-bank  holding  company. 

SB&T’s  primary  service  area  and  the  relevant  geographic 
market  for  the  proposal  consists  of  the  cities  of  Sarasota 
and  Venice,  where  its  main  office  and  one  branch  are 
located,  and  where  it  derives  the  bulk  of  its  deposits. 
FUNB  does  not  currently  have  a  presence  in  the  defined 
relevant  geographic  market;  however,  FUNB  has  entered 
into  an  agreement  to  acquire  City  Commercial  Bank 
whose  only  office  is  located  in  Sarasota.  Accordingly,  the 
competitive  aspects  of  the  proposal  must  be  reviewed 
from  the  standpoint  of  the  elimination  of  direct  competition 
between  FUNB  and  SB&T. 

Upon  consummation  of  the  City  Commercial  Bank  trans¬ 
action,  FUNB  and  SB&T  will  become  direct  competitors 
in  the  relevant  geographic  market.  Their  combination  will 
result  in  the  elimination  of  some  direct  competition;  how¬ 
ever,  the  market  is  dominated  by  much  larger  competitors 
including  several  of  the  largest  banking  companies  in  the 
Southeast.  Within  the  relevant  geographic  market,  eleven 
banks  compete  for  approximately  $1  billion  in  deposits. 
FUNB  and  SB&T  are  the  eighth  and  tenth  largest  compet¬ 
itors  accounting  for  3%  and  .8%  of  market  deposits 
respectively.  Upon  consummation  of  the  transaction,  the 


resulting  bank  will  advance  to  become  the  market's  sixth 
largest  competitor;  however,  market  concentration  will  not 
be  changed  appreciably.  Given  the  small  market  shares 
of  the  merging  organizations  and  the  number  and  size 
of  alternative  financial  institutions,  the  merger  will  not  have 
a  significantly  adverse  effect  on  competition. 

The  Bank  Merger  Act  requires  this  Office  to  consider  "... 
the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions,  and 
the  convenience  and  needs  of  the  community  to  be 
served."  We  find  that  the  financial  and  managerial 
resources  of  SB&T  and  FUNB  are  satisfactory.  The  future 
prospects  of  the  proponents,  individually  and  combined, 
are  considered  favorable  and  the  resulting  bank  is 
expected  to  meet  the  convenience  and  needs  of  the 
community  to  be  served. 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its  regu¬ 
latory  responsibilities  revealed  no  evidence  that  the 
applicants’  records  of  helping  to  meet  the  credit  needs 
of  their  communities,  including  low  and  moderate  income 
neighborhoods,  are  less  than  satisfactory. 

We  have  analyzed  this  proposal  pursuant  to  the  Bank 
Merger  Act,  12  U.S.C.  1828(c),  and  find  that  it  will  not 
significantly  lessen  competition  in  the  relevant  market. 
Other  factors  considered  in  evaluating  this  proposal  are 
satisfactory.  Accordingly,  the  application  is  approved. 

May  19,  1987 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 


THE  GRUNDY  NATIONAL  BANK  OF  GRUNDY  CENTER, 

Grundy  Center,  Iowa,  and  Hawkeye  Bank  &  Trust,  Grundy  Center,  Iowa 

Names  of  banks  and  type  of  transaction  Total  assets 


The  Grundy  National  Bank  of  Grundy  Center,  Grundy  Center,  Iowa  (14066),  with 
and  Hawkeye  Bank  &  Trust,  Grundy  Center,  Iowa,  with 

merged  July  1  1987,  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had 


$  44,868,000 

28,035,000 
72,238,000 


MBANK  FORT  WORTH,  NATIONAL  ASSOCIATION, 

Fort  Worth,  Texas,  and  MBank  Forth  Worth  East,  Fort  Worth,  Texas 


Names  of  banks  and  type  of  transaction  Total  assets 


MBank  Fort  Worth,  National  Association,  Fort  Worth,  Texas  (11997),  with .  S  875,013,000 

and  MBank  Fort  Worth  East,  Fort  Worth,  Texas,  with .  139,609,000 

merged  July  1,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  988.184,000 


MBANK  HOUSTON,  NATIONAL  ASSOCIATION, 

Houston,  Texas,  and  MBank  Greenway,  Houston,  Texas,  and  MBank  Houston  Southwest,  Houston,  Texas,  and 
MBank  San  Felipe,  National  Association,  Houston,  Texas 


Names  of  banks  and  type  of  transaction  Total  assets 


MBank  Houston,  National  Association,  Houston,  Texas  (15528),  with .  $4,753,895,000 

and  MBank  Greenway,  Houston,  Texas,  with .  189,153,000 

and  MBank  Houston  Southwest,  Houston,  Texas,  with .  40,891,000 

and  MBank  San  Felipe,  National  Association,  Houston,  Texas  (16966),  with .  133,865,000 

merged  July  1,  1987,  under  charter  and  title  of  MBank  Houston,  National  Association.  The  merged  bank  at  date  of 

merger  had .  5,397,587,000 


SCOTTSBLUFF  NATIONAL  BANK  AND  TRUST  COMPANY, 

Scottsbluff,  Nebraska,  and  Western  National  Bank  of  Scottsbluff,  Scottsbluff,  Nebraska 


Names  of  banks  and  type  of  transaction  Total  assets 


Scottsbluff  National  Bank  and  Trust  Company,  Scottsbluff,  Nebraska  (9581),  with .  $  209,122,000 

and  Western  National  Bank  of  Scottsbluff,  Scottsbluff,  Nebraska  (15551),  with .  28,057,000 

merged  July  1,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  237,137,000 


SECURITY  BANK  OF  SOUTH  DAKOTA,  NATIONAL  ASSOCIATION, 

Fort  Pierre,  South  Dakota,  and  Security  State  Bank,  Geddes,  South  Dakota 


Names  of  banks  and  type  of  transaction  Total  assets 


Security  Bank  of  South  Dakota,  National  Association,  Fort  Pierre,  South  Dakota  (9587),  with .  $  14,477,000 

and  Security  State  Bank,  Geddes,  South  Dakota,  with .  11,589,000 

merged  July  1,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  .  26,066,000 


UNITED  CITIZENS  BANK,  NATIONAL  ASSOCIATION, 
College  Station,  Texas,  and  Citizens  Bank,  Bryan,  Texas 


Names  of  banks  and  type  of  transaction 

Total  assets 

United  Citizens  Bank,  National  Association,  College  Station,  Texas  (16828),  with 

and  Citizens  Bank,  Bryan,  Texas,  with . 

merged  July  2,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 

$  42,486,000 

46,400,000 
NA 

★  *  ★ 

SHAWMUT  BANK,  NATIONAL  ASSOCIATION, 

Boston,  Massachusetts,  and  Shawmut  Community  Bank,  National  Association,  Framingham,  Massachusetts 

Names  of  banks  and  type  of  transaction 

Total  assets 

Shawmut  Bank,  National  Association,  Boston,  Massachusetts  (15509),  with 

$5,892,052,000 

417,169,000 

merged  July  3,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 

6,288.233,000 
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THE  FIRST  NATIONAL  BANK  OF  NEENAH, 

Neenah,  Wisconsin,  and  Associated  Appleton  Bank,  Appleton,  Wisconsin 


Names  of  banks  and  type  of  transaction  Total  assets 


The  First  National  Bank  of  Neenah,  Neenah,  Wisconsin  (1602),  with .  $  165,632,000 

and  Associated  Appleton  Bank,  Appleton,  Wisconsin,  with .  54,692,000 

merged  July  13,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  220,322,000 


TEXAS  AMERICAN  BANK/MCKINNEY,  NATIONAL  ASSOCIATION, 
McKinney,  Texas,  and  Texas  American  Bank/Allen,  Allen,  Texas 


Names  of  banks  and  type  of  transaction  Total  assets 


Texas  American  Bank/McKinney,  National  Association,  McKinney,  Texas  (2909),  with .  $  214,520,000 

and  Texas  American  Bank/Allen,  Allen,  Texas,  with .  37,190,000 

merged  July  13,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  251,710,000 


UNION  NATIONAL  BANK  OF  FAYETTEVILLE, 

Fayetteville,  Tennessee,  and  The  First  National  Bank  of  Petersburg,  Petersburg,  Tennessee 


Names  of  banks  and  type  of  transaction  Total  assets 


Union  National  Bank  of  Fayetteville,  Fayetteville,  Tennessee  (13948),  with .  $  97,300,000 

and  The  First  National  Bank  of  Petersburg,  Petersburg,  Tennessee  (10306),  with .  11,800,000 

merged  July  16,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  109,100,000 


COMPTROLLER’S  DECISION 

On  February  4,  1987,  application  was  made  to  the  Office 
of  the  Comptroller  of  the  Currency  to  grant  prior  written 
approval  for  First  National  Bank  of  Petersburg, 
Petersburg,  Tennessee  (FNB),  to  merge  with  and  into 
Union  National  Bank  of  Fayetteville,  Fayetteville, 
Tennessee  (UNB),  under  the  charter  and  title  of  the  latter. 

As  of  December  31,  1986,  FNB,  an  independent  bank, 
had  total  deposits  of  $12  million.  FNB  operates  a  single 
banking  office  in  Petersburg.  As  of  the  same  date,  UNB 
had  total  deposits  of  $97  million  in  four  offices.  UNB  is 
a  wholly-owned  subsidiary  of  UNB  Corporation,  a  one 
bank  holding  company  located  in  Fayetteville. 

Both  banks  operate  in  Central  Tennessee,  approximately 
forty  to  fifty  miles  south  of  Nashville.  FNB's  service  area 
and  the  relevant  geographic  market  for  the  proposal 
consists  of  Petersburg  and  the  immediately  surrounding 
area.  UNB’s  service  area  consists  of  Fayetteville  and  the 
immediately  surrounding  area  including  the  town  of  Park 
City.  A  review  of  the  markets  served  by  the  two  banks 
using  an  analysis  of  deposit  accounts  by  ZIP  code 
indicates  that  their  primary  service  areas,  i.e. ,  the  areas 
from  which  they  derive  75  to  80  percent  of  their  deposits, 
although  contiguous,  are  separate  and  distinct.  The 
closest  offices  of  the  two  banks  are  approximately  twelve 
miles  apart  What  little  overlap  exists  between  their 
markets  is  not  significant  Accordingly,  approval  of  the 
application  will  not  be  significantly  adverse  to  competition. 


The  Bank  Merger  Act  requires  this  Office  to  consider 
".  .  .  the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  the  proposed  institutions, 
and  the  convenience  and  needs  of  the  community  to  be 
served.”  We  find  that  the  financial  and  managerial 
resources  of  FNB  and  UNB  are  satisfactory.  The  future 
prospects  of  the  proponents,  individually  and  combined, 
are  considered  favorable  and  the  resulting  bank  is 
expected  to  meet  the  convenience  and  needs  of  the 
community  to  be  served. 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its  regu¬ 
latory  responsibilities  revealed  no  evidence  that  the 
applicants’  records  of  helping  to  meet  the  credit  needs 
of  their  communities,  including  low  and  moderate  income 
neighborhoods,  are  less  than  satisfactory. 

We  have  analyzed  this  proposal  pursuant  to  the  Bank 
Merger  Act,  12  U.S.C.  1828(c),  and  find  that  is  will  not 
significantly  lessen  competition  in  the  relevant  market. 
Other  factors  considered  in  evaluating  this  proposal  are 
satisfactory.  Accordingly,  the  application  is  approved. 

June  16,  1987 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 
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UNITED  BANK  OF  SOUTHWEST  PLAZA,  NATIONAL  ASSOCIATION, 

Littleton,  Colorado,  and  Intrawest  Bank  of  Southwest  Plaza,  National  Association,  Littleton,  Colorado 


Names  of  banks  and  type  of  transaction  Total  assets 

United  Bank  of  Southwest  Plaza,  National  Association,  Littleton,  Colorado  (17358),  with  $  21,785,000 

and  Intrawest  Bank  of  Southwest  Plaza,  National  Association,  Littleton,  Colorado  (17088),  with  .  11,191,000 

merged  July  17,  1987,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  32,976,000 

★  ★  ★ 

CITIZENS  NATIONAL  BANK  &  TRUST  OF  MUSKOGEE, 

Muskogee,  Oklahoma,  and  Farmers  &  Merchants  Bank,  Eufaula,  Oklahoma 

Names  of  banks  and  type  of  transaction  Total  assets 

Citizens  National  Bank  &  Trust  of  Muskogee,  Muskogee,  Oklahoma  (12918),  with .  $  89,690,000 

and  Farmers  &  Merchants  Bank,  Eufaula,  Oklahoma,  with .  14,576,000 

merged  July  24,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  NA 

★  ★  ★ 

THE  FIRST  NATIONAL  BANK  OF  CLARION, 

Clarion,  Iowa,  and  Farmers  State  Bank,  Kanawha,  Iowa 

Names  of  banks  and  type  of  transaction  Total  assets 

The  First  National  Bank  of  Clarion,  Clarion,  Iowa  (3796),  with .  $  78,678,000 

and  Farmers  State  Bank,  Kanawha,  Iowa,  with .  16,910,000 

merged  July  30,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  NA 

★  ★  ★ 

BANK  OF  BOSTON-FLORIDA,  NATIONAL  ASSOCIATION, 

Palm  Beach,  Florida,  and  Hospital  Trust  of  Florida,  National  Association,  Palm  Beach,  Florida 

Names  of  banks  and  type  of  transaction  Total  assets 

Bank  of  Boston-Florida,  National  Association,  Palm  Beach,  Florida  (17277),  with .  $  2,780,000 

and  Hospital  Trust  of  Florida,  National  Association,  Palm  Beach,  Florida  (17305),  with .  421,000 

merged  July  31,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  3,201,000 

★  ★  ★ 

BANK  OF  OKLAHOMA,  NATIONAL  ASSOCIATION, 

Tulsa,  Oklahoma,  and  The  First  National  Bank  of  Yukon,  Yukon,  Oklahoma 

Names  of  banks  and  type  of  transaction  Total  assets 

Bank  of  Oklahoma,  National  Association,  Tulsa,  Oklahoma  (13679),  with  $1,987,002,000 

and  The  First  National  Bank  of  Yukon,  Yukon,  Oklahoma  (6159),  with  40,285,000 

merged  July  31,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  NA 

★  ★  * 

FIRST  NATIONAL  BANK  OF  ABILENE, 

Abilene,  Texas,  and  American  National  Bank  of  Abilene,  Abilene,  Texas  _ 

Names  of  banks  and  type  of  transaction  Total  assets 

First  National  Bank  of  Abilene,  Abilene,  Texas  (4166),  with  $  382,476,000 

and  American  National  Bank  of  Abilene,  Abilene,  Texas  (16888),  with  32,242,000 

merged  July  31,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  412,539.000 


COMPTROLLER’S  DECISION 

On  March  5,  1987,  application  was  made  to  the  Office  As  of  January  31,  1987,  First  National,  a  unit  bank,  had 

of  the  Comptroller  of  the  Currency  to  merge  First  National  total  deposits  of  $324  million.  On  the  same  date, 

Bank  of  Abilene,  Abilene,  Texas  (First  National),  with  American  had  total  deposits  of  $30  million  and  operated 

American  National  Bank  of  Abilene,  Abilene,  Texas  one  office.  First  National  is  100  percent  owned  and 

(American).  This  application  was  based  on  an  agreement  controlled  by  First  Abilene  Bankshares,  Inc  ,  Abilene, 

completed  between  the  proponents  on  Friday  10,  1987.  Texas,  a  five-bank  holding  company 


The  relevant  geographic  market  for  this  proposal  is  the 
area  including  and  immediately  surrounding  Abilene,  the 
area  where  the  proponents  operate  and  derive  the  bulk 
of  their  deposits  First  National  holds  22  percent  of  total 
market  deposits,  and  ranks  second  among  twelve  banks 
in  the  relevant  market.  American  holds  two  percent  of  the 
market’s  total  deposits,  and  ranks  seventh.  After  consum¬ 
mation  of  the  proposed  merger,  First  National’s  market 
ranking  would  remain  unchanged.  While  the  proposed 
merger  would  eliminate  some  direct  competition  and 
increase  concentration  to  some  extent,  any  adverse 
competitive  effects  would  be  mitigated  by  the  market 
presence  of  a  number  of  other  banking  alternatives. 

The  Bank  Merger  Act  requires  this  Office  to  consider 
.  the  financial  and  managerial  resources  and  future 
prospects  of  the  exisitng  and  proposed  institutions,  and 
the  convenience  and  needs  of  the  community  to  be 
served.”  We  find  that  the  financial  and  managerial 
resources  of  First  National  and  American  do  not  raise 
concerns  that  would  cause  the  application  to  be 
disapproved.  The  future  prospects  of  the  proponents, 
individually  and  combined,  are  considered  favorable  and 


the  resulting  bank  is  expected  to  meet  the  convenience 
and  needs  of  the  community  to  be  served. 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its  regu¬ 
latory  responsibilities  revealed  no  evidence  that  the 
applicants'  records  of  helping  to  meet  the  credit  needs 
of  their  communities,  including  low  and  moderate  income 
neighborhoods,  are  less  than  satisfactory. 

We  have  analyzed  this  proposal  pursuant  to  the  Bank 
Merger  Act,  12  U.S.C.  1828(c),  and  find  that  it  will  not  have 
a  significant  effect  on  competition  in  the  relevant  market. 
Other  factors  considered  in  evaluating  this  proposal  are 
satisfactory.  Accordingly,  the  application  is  approved. 

June  16,  1987 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 


TEXAS  AMERICAN  BANK/GALLERIA,  NATIONAL  ASSOCIATION 

Houston,  Texas,  and  Texas  American  Bank/Fondren,  Houston,  Texas,  and  Texas  American  Bank/Gulfway, 
National  Association,  Houston,  Texas,  and  Texas  American  Bank/Spring  Branch,  Houston,  Texas 


Names  of  banks  and  type  of  transaction  Total  assets 


Texas  American  Bank/Galleria,  National  Association,  Houston,  Texas  (14916),  with .  $  419,295,000 

and  Texas  American  Bank/Fondren,  Houston,  Texas,  with .  63,982,000 

and  Texas  American  Bank/Gulfway,  National  Association,  Houston,  Texas  (16508),  with .  34,212,000 

and  Texas  American  Bank/Spring  Branch,  Houston,  Texas,  with .  62,761,000 

merged  July  31,  1987,  under  charter  and  title  of  Texas  American  Bank/Galleria,  National  Association.  The  merged  bank 

at  date  of  merger  had .  580.250.000 


UNITED  BANK  OF  BOULDER,  NATIONAL  ASSOCIATION, 

Boulder,  Colorado,  and  United  Bank  of  Boulder,  Boulder,  Colorado 


Names  of  banks  and  type  of  transaction  Total  assets 


United  Bank  of  Boulder,  National  Association,  Boulder,  Colorado  (2355),  with .  $  130,399,000 

and  United  Bank  of  Boulder,  Boulder,  Colorado,  with .  107,911,000 

merged  July  31,  1987,  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had  238,310,000 


MBANK  LEWISVILLE,  NATIONAL  ASSOCIATION 

Lewisville,  Texas,  and  MBank  Denton,  National  Association,  Denton,  Texas 


Names  of  banks  and  type  of  transaction  Total  assets 


MBank  Lewisville,  National  Association,  Lewisville,  Texas  (15104),  with  $  100,681,000 

and  MBank  Denton,  National  Association,  Denton,  Texas  (4708),  with .  100,020,000 

merged  August  1.  1987,  under  charter  of  the  former  and  title  of  "MBank  Denton  County,  National  Association.”  The 

merged  bank  at  date  of  merger  had  192,263,000 
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THE  FIRST  NATIONAL  BANK  OF  SPRING  VALLEY, 

Spring  Valley,  Minnesota,  and  First  National  Bank,  Le  Roy,  Minnesota 


Names  of  banks  and  type  of  transaction 


The  First  National  Bank  of  Spring  Valley,  Spring  Valley,  Minnesota  (6316),  with 

and  First  National  Bank,  Le  Roy,  Minnesota  (7109),  with 


da%9o?me?g«  Cha'*'  °'  ,a,,er  and  ,i,le  "*>•  National  Bank  of  Le  Roy"  The  merged  bank  a. 


Total  assets 

$  12,982,000 

7,467.000 

21,471,000 


COMPTROLLER’S  DECISION 

On  September  23,  1986,  application  was  made  to  the 
Office  of  the  Comptroller  of  the  Currency  for  prior  written 
approval  for  The  First  National  Bank  of  Le  Roy,  Le  Roy, 
Minnesota  (FNB  of  Le  Roy),  to  purchase  certain  assets 
and  assume  certain  liabilities  of  The  First  National  Bank 
of  Spring  Valley,  Spring  Valley,  Minnesota  (FNB  of  Spring 
Valley).  This  application  was  based  on  an  agreement  final¬ 
ized  between  the  proponents  on  September  15,  1986. 

As  of  June  30,  1986,  FNB  of  Le  Roy,  a  subsidiary  of  First 
Noble  Holding  Company,  Inc.,  had  total  deposits  of  $7 
million  and  operated  one  office.  On  the  same  date,  FNB 
of  Spring  Valley,  a  unit  bank  and  subsidiary  of  First  Bank 
System,  Inc.,  Minneapolis,  Minnesota,  had  total  deposits 
of  $16  million. 

The  Office  has  reviewed  the  competitive  effects  of  this  pro¬ 
posal  by  using  the  Office’s  standard  procedures  for  de¬ 
termining  whether  a  purchase  and  assumption  clearly 
has  minimal  or  no  adverse  competitive  effects.  The  Office 
finds  that  the  proposal  satisfies  the  Office’s  criteria  for  a 
purchase  and  assumption  that  clearly  has  no  or  minimal 
adverse  competitive  effects. 

The  Bank  Merger  Act  requires  this  Office  to  consider 
’•  •  ■  the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions  and 
the  convenience  and  needs  of  the  community  to  be 


served."  We  find  that  the  financial  and  managerial 
resources  of  FNB  of  Le  Roy  and  FNB  of  Spring  Valley 
do  not  raise  concerns  that  would  cause  the  application 
to  be  disapproved.  The  future  prospects  of  the  resulting 
bank  are  considered  favorable,  as  are  the  effects  of  the 
proposal  on  the  convenience  and  needs  of  the  commu¬ 
nity  to  be  served. 

A  review  of  the  record  of  this  application  and  other  infor¬ 
mation  available  to  this  Office  as  a  result  of  its  regulatory 
responsibilities  revealed  no  evidence  that  the  applicants’ 
records  of  helping  to  meet  the  credit  needs  of  their  com¬ 
munities,  including  low  and  moderate  income  neighbor¬ 
hoods,  are  less  than  satisfactory. 

We  have  reviewed  this  proposal  pursuant  to  the  Bank 
Merger  Act,  12  U.S.C.  1828(c),  and  find  that  it  will  not  sig¬ 
nificantly  lessen  competition  in  any  relevant  market.  Other 
factors  considered  in  evaluating  this  proposal  are  satis¬ 
factory.  Accordingly,  the  application  is  approved. 

July  2,  1987 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and  con¬ 
clude  that  it  would  not  have  a  significantly  adverse  effect 
on  competition. 


BANK  OF  NEW  ENGLAND,  NATIONAL  ASSOCIATION, 

Boston,  Massachusetts,  and  Patriot  Bank,  National  Association,  Boston,  Massachusetts 


Names  of  banks  and  type  of  transaction  Total  assets 


Bank  of  New  England,  National  Association,  Boston  Massachusetts  (475),  with .  $9  788  963  000 

and  Patriot  Bank,  National  Association,  Boston,  Massachusetts  (15483),  with .  980  052  000 

merged  August  6,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  10.844^015.000 


FIRST  NATIONAL  BANK  OF  ALTUS, 

Altus,  Oklahoma,  and  Security  State  Bank,  Roosevelt,  Oklahoma 

Names  of  banks  and  type  of  transaction  Total  assets 

First  National  Bank  of  Altus,  Altus,  Oklahoma  (12155),  with .  $  87,469,000 

and  Security  State  Bank,  Roosevelt,  Oklahoma,  with .  17,378,000 

merged  August  7,  1987,  under  charter  of  the  former  and  title  “First  National  Bank.”  The  merged  bank  at  date  of 

merger  had  .  NA 

★  ★  * 

EAGLE  NATIONAL  BANK  OF  MIAMI, 

Miami,  Florida,  and  Bayshore  Bank  of  Florida  Company,  Miami,  Florida 

Names  of  banks  and  type  of  transaction  Total  assets 

Eagle  National  Bank  of  Miami,  Miami,  Florida  (14804),  with .  $  177,366,000 

and  Bayshore  Bank  of  Florida  Company,  Miami,  Florida,  with .  35,700,000 

merged  August  10,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  213,066,000 

★  ★  ★ 

CITY  NATIONAL  BANK  OF  CARROLLTON, 

Carrollton,  Texas,  and  City  National  Bank-Furneaux  Creek,  Carrollton,  Texas 

Names  of  banks  and  type  of  transaction  Total  assets 

City  National  Bank  of  Carrollton,  Carrollton,  Texas  (17442),  with .  $  25,867,000 

and  City  National  Bank-Furneaux  Creek,  Carrollton,  Texas  (18559),  with .  19,277,000 

merged  August  14,  1987,  under  charter  of  the  latter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  45,144,000 

it  h  h 

BANK  OF  OKLAHOMA,  NATIONAL  ASSOCIATION, 

Tulsa,  Oklahoma,  and  American  Exchange  Bank  &  Trust  Company,  Norman,  Oklahoma 

Names  of  banks  and  type  of  transaction  Total  assets 

Bank  of  Oklahoma,  National  Association,  Tulsa,  Oklahoma  (13679),  with .  $  1,987,002,000 

and  American  Exchange  Bank  &  Trust  Company,  Norman,  Oklahoma,  with .  88,551,000 

merged  August  20,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  NA 

★  *  ★ 

INTRAWEST  BANK  OF  FORT  COLLINS,  NATIONAL  ASSOCIATION, 

Fort  Collins,  Colorado,  and  United  Bank  of  Fort  Collins-South,  National  Association,  Fort  Collins,  Colorado 

Names  of  banks  and  type  of  transaction  Total  assets 

Intrawest  Bank  of  Fort  Collins,  National  Association,  Fort  Collins,  Colorado  (16909),  with  $  23,366,000 

and  United  Bank  of  Fort  Collins-South,  National  Association,  Fort  Collins,  Colorado  (18004),  with .  15,179,000 

merged  August  28,  1987,  under  charter  of  the  former  and  title  of  the  latter.  The  merged  bank  at  date  of  merger  had  38,545,000 

★  ★  * 

TEXAS  COMMERCE  BANK,  NATIONAL  ASSOCIATION, 

Houston,  Texas,  and  Bank  of  North  America,  Houston,  Texas 

Names  of  banks  and  type  of  transaction  Total  assets 

Texas  Commerce  Bank,  National  Association,  Houston,  Texas  (10225),  with  $10,457,145,000 

and  Bank  of  North  America,  Houston,  Texas,  with .  34,539,000 

merged  August  28,  1987,  under  charter  of  the  former  and  title  “Texas  Commerce  Bank-Houston,  National 

Association  ”  The  merged  bank  at  date  of  merger  had  NA 

it  it  it 
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UNITED  JERSEY  BANK/SOUTH,  NATIONAL  ASSOCIATION, 

Cherry  Hill,  New  Jersey,  and  United  Jersey  Bank/Fidelity  Bank,  Pennsauken  Township  New  Jersey 

Names  of  banks  and  type  of  transaction 

Total  assets 

United  Jersey  Bank/South,  National  Association,  Cherry  Hill,  New  Jersey  (1346)  with 

and  United  Jersey  Bank/Fidelity  Bank,  Pennsauken  Township,  New  Jersey  with 

merged  August  28,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 

$ 

423,576,000 

279,982,000 

703,558,000 

*  ★  ★ 

CENTRAL  BANK  OF  OXFORD,  NATIONAL  ASSOCIATION, 

Oxford,  Alabama,  and  Central  Bank,  National  Association,  Jacksonville,  Alabama 

Names  of  banks  and  type  of  transaction 

Total  assets 

Central  Bank  of  Oxford,  National  Association,  Oxford,  Alabama  (16105)  with 

59,076,000 

50,515,000 

109,591,000 

and  Central  Bank,  National  Association,  Jacksonville,  Alabama  (21470)  with 

merged  August  31,  1987,  under  charter  and  title  of  the  latter.  The  merged  bank  at  date  of  merger  had 

★  ★  ★ 

MICHIGAN  NATIONAL  BANK, 

Farmington  Hills,  Michigan,  and  Michigan  Bank-Livingston,  Brighton,  Michigan 

Names  of  banks  and  type  of  transaction 

Total  assets 

Michigan  National  Bank,  Farmington  Hills,  Michigan  (16660),  with 

and  Michigan  Bank-Livingston,  Brighton,  Michigan  with 

7,423,639,000 
ro  o qq  nnn 

merged  August  31,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 

7,485,288,000 

★  ★  ★ 

NBC  BANK-MISSION,  NATIONAL  ASSOCIATION, 

Mission,  Texas,  and  First  State  Bank  &  Trust  Company,  Edinburg,  Texas 

Names  of  banks  and  type  of  transaction 

Total  assets 

NBC  Bank-Mission,  National  Association,  Mission,  Texas  (14383),  with 

and  First  State  Bank  &  Trust  Company,  Edinburg,  Texas,  with 

.  $ 

87,768,000 

53,943,000 

141,655,000 

merged  August  31,  1987,  under  charter  of  the  former  and  title  “NBC  Bank-Rio  Grande  Valley,  National  Association.” 
The  merged  bank  at  date  of  merger  had 

★  ★  ★ 

NBD  GRAND  RAPIDS,  NATIONAL  ASSOCIATION, 

Grand  Rapids,  Michigan,  and  NBD  Grand  Valley  Bank,  National  Association,  Grandville,  Michigan 

Names  of  banks  and  type  of  transaction 

Total  assets 

NBD  Grand  Rapids,  National  Association,  Grand  Rapids,  Michigan  (15575),  with 

and  NBD  Grand  Valley  Bank,  National  Association,  Grandville,  Michigan  (15392),  with 

merged  August  31,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 

.  $ 

880,068,000 

113,292,000 

986,888,000 

★  *  * 

UNITED  NATIONAL  BANK-NORTH, 

Wheeling,  West  Virginia,  and  Half  Dollar  Trust  and  Savings  Bank,  Wheeling,  West  Virginia 

Names  of  banks  and  type  of  transaction 

Total  assets 

United  National  Bank-North,  Wheeling,  West  Virginia  (14142),  with . 

and  Half  Dollar  Trust  and  Savings  Bank,  Wheeling,  West  Virginia,  with 

merged  August  31,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 

$ 

52,878,000 

75,432,000 

128,310,000 
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THE  CITIZENS  AND  SOUTHERN  NATIONAL  BANK, 

Savannah,  Georgia,  and  The  Peoples  Bank,  Carrollton,  Georgia 

Names  of  banks  and  type  of  transaction  Total  assets 

The  Citizens  and  Southern  National  Bank,  Savannah,  Georgia  (13068),  with  $10,561,378,000 

and  The  Peoples  Bank,  Carrollton,  Georgia,  with .  98,961,000 

merged  September  1,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  10,660,283,000 

★  ★  ★ 

FIRST  REPUBLICBANK  WESTLAKE,  NATIONAL  ASSOCIATION, 

Austin,  Texas,  and  First  RepublicBank  Barton  Creek,  National  Association,  Austin,  Texas 

Names  of  banks  and  type  of  transaction  Total  assets 

First  RepublicBank  Westlake,  National  Association,  Austin,  Texas  (18481),  with .  $  31,700,000 

and  First  RepublicBank  Barton  Creek,  National  Association,  Austin,  Texas  (17249),  with .  30,000,000 

merged  September  1,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  61,700,000 

★  ★  ★ 

FIRST  UNION  NATIONAL  BANK  OF  FLORIDA, 

Jacksonville,  Florida,  and  First  State  Bank  of  Pensacola,  Pensacola,  Florida 

Names  of  banks  and  type  of  transaction  Total  assets 

First  Union  National  Bank  of  Florida,  Jacksonville,  Florida  (17695),  with .  $  6,470,319,000 

and  First  State  Bank  of  Pensacola,  Pensacola,  Florida,  with .  107,789,000 

merged  September  1,  1987,  The  merged  bank  at  date  of  merger  had .  6,621,651,000 

★  ★  ★ 

KANAWHA  VALLEY  BANK,  N.A., 

Charleston,  West  Virginia,  and  The  Bank  of  St.  Albans,  St.  Albans,  West  Virginia 

Names  of  banks  and  type  of  transaction  Total  assets 

Kanawha  Valley  Bank,  N.A.,  Charleston,  West  Virginia  (16433),  with .  $  709,940,000 

and  The  Bank  of  St.  Albans,  St.  Albans,  West  Virginia,  with .  118,237,000 

merged  September  1,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  820,484,000 

★  ★  ★ 

TRUSTMARK  NATIONAL  BANK, 

Jackson,  Mississippi,  and  The  Hernando  Bank,  Hernando,  Mississippi 

Names  of  banks  and  type  of  transaction  Total  assets 

Trustmark  National  Bank,  Jackson,  Mississippi  (10523),  with .  $  2,503,599,000 

and  The  Hernando  Bank,  Hernando,  Mississippi,  with .  81,723,000 

merged  September  1,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  2,580,511,000 

★  ★  ★ 

AMERICAN  NATIONAL  BANK, 

Elk  City,  Oklahoma,  and  The  First  National  Bank  of  Hammon,  Hammon,  Oklahoma 

Names  of  banks  and  type  of  transaction  Total  assets 

American  National  Bank,  Elk  City,  Oklahoma  (18580),  with .  $  13,346,000 

and  The  First  National  Bank  of  Hammon,  Hammon,  Oklahoma  (10521),  with .  6,536,000 

merged  September  3,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  NA 
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FIRST  NATIONAL  BANK  OF  ALTUS, 

Altus,  Oklahoma,  and  The  First  National  Bank  of  Tipton,  Tipton,  Oklahoma 


Names  of  banks  and  type  of  transaction  Total  assets 


First  National  Bank  of  Altus,  Altus,  Oklahoma  (12155),  with .  $  87,469,000 

and  The  First  National  Bank  of  Tipton,  Tipton,  Oklahoma  (11052),  with  8,185.000 

merged  September  4,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  NA 


TRUSTMARK  NATIONAL  BANK, 

Jackson,  Mississippi,  and  Rankin  County  Bank,  Brandon,  Mississippi 


Names  of  banks  and  type  of  transaction  Total  assets 


Trustmark  National  Bank,  Jackson,  Mississippi  (10523),  with .  $2,503,599,000 

and  Rankin  County  Bank,  Brandon,  Mississippi,  with .  166,996,000 

merged  September  8,  1987,  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had  2,670,595,000 


COMPTROLLER’S  DECISION 

On  April  15,  1987,  application  was  made  to  the  Office  of 
the  Comptroller  of  the  Currency  for  prior,  written  authori¬ 
zation  to  merge  Trustmark  National  Bank,  Jackson,  Mis¬ 
sissippi  (TNB),  with  Rankin  County  Bank,  Brandon,  Mis¬ 
sissippi  (RCB),  under  the  charter  and  title  of  the  former. 
The  application  is  based  upon  an  agreement  entered  into 
by  the  two  banks  on  June  30,  1986. 

As  of  December  31,  1986,  RCB.  a  wholly  owned  subsidi¬ 
ary  of  Rankin  Century  Corporation,  Brandon,  Mississip¬ 
pi,  held  approximately  $167  million  in  total  assets  and 
$149  million  in  total  deposits.  RCB  operates  a  total  of  eight 
banking  offices.  As  of  the  same  date,  TNB  held  approxi¬ 
mately  $2.5  billion  in  total  assets  and  $2  billion  in  total 
deposits.  TNB  operates  a  total  of  61  offices  throughout 
Mississippi  and  is  a  wholly  owned  subsidiary  of  First  Cap¬ 
ital  Corporation,  Jackson,  Mississippi. 

RCB’s  primary  service  area  and  the  relevant  geograph¬ 
ic  market  for  the  proposal  consists  of  Rankin  County.  All 
eight  offices  of  RCB  are  located  within  Rankin  County 
and  the  bank  derives  approximately  85  percent  of  its 
deposits  from  the  same  area.  TNB’s  primary  service  area 
consists  of  the  City  of  Jackson  and  those  portions  of 
Rankin  County  served  by  its  Pearl  and  Ross  Barnett 
Reservoir  Offices  which  are  located  in  Rankin  County. 
Rankin  County  reflects  a  high  level  of  market  concentra¬ 
tion.  Seven  commercial  banks  with  22  offices  hold  ap¬ 
proximately  $201  million  in  deposits.  RCB  is  the  largest 
competitor  in  the  market  with  44  percent  of  total  market 
deposits.  TNB  ranks  fourth  with  its  two  Rankin  County 
offices  holding  8  percent  of  total  market  deposits. 

As  an  integral  part  of  the  transaction  in  order  to  resolve 
any  anticompetitive  concerns,  TNB  proposes  to  divest  its 
two  Rankin  County  offices  simultaneously  with  consum¬ 
mation  of  the  merger.  Citizens  Bank  and  Trust  Company, 
Morton,  Mississippi,  has  entered  into  an  agreement  with 


TNB  to  purchase  the  two  offices.  Accordingly,  the  com¬ 
petitive  effects  of  the  proposal  must  be  reviewed  in  light 
of  the  divestiture. 

The  market  areas  served  by  the  two  banks,  although  con¬ 
tiguous,  are,  for  the  most  part,  separate  and  distinct.  With 
the  divestiture,  TNB’s  service  area  is  concentrated  in  the 
City  of  Jackson  and  its  northern  and  western  suburbs. 
Consummation  of  the  proposal  will  result  in  the  replace¬ 
ment  of  RCB  by  TNB  as  Rankin  County’s  largest  com¬ 
petitor.  Although  the  transaction  will  reduce  the  number 
of  competitors  in  Rankin  County  by  one  and  result  in  an 
increase  in  market  concentration,  the  effects  are  mitigat¬ 
ed  by  the  proximity  of  the  Jackson  banking  market  and 
its  numerous  banking  alternatives  including  several  of  the 
largest  competitors  in  the  State  of  Mississippi.  Accord¬ 
ingly,  the  transaction  will  not  be  significantly  adverse  to 
competition. 

The  Bank  Merger  Act  requires  this  Office  to  consider 
.  .  the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions  and 
the  convenience  and  needs  of  the  community  to  be 
served."  We  find  that  the  financial  and  managerial 
resources  of  TNB  and  RCB  do  not  raise  concerns  that 
would  cause  the  application  to  be  disapproved  The  fu¬ 
ture  prospects  of  the  proponents,  individually  and  com¬ 
bined,  are  considered  favorable  and  the  resulting  bank 
is  expected  to  meet  the  convenience  and  needs  of  the 
community  to  be  served. 

A  review  of  the  record  of  this  application  and  other  infor¬ 
mation  available  to  this  Office  as  a  result  of  its  regulatory 
responsibilities  has  revealed  no  evidence  that  the  appli¬ 
cants’  records  of  helping  to  meet  the  credit  needs  of  their 
communities,  including  low  and  moderate  income  neigh¬ 
borhoods,  are  less  than  satisfactory. 


We  have  analyzed  this  proposal  pursuant  to  the  Bank  branches  at  or  prior  to  consummation  of  the  merger. 
Merger  Act,  12  U.S.C.  1828(c),  and  find  that  it  will  not  les¬ 
sen  significantly  competition  in  any  relevant  market.  Other  August  6,  1987 
factors  considered  in  evaluating  this  proposal  are  satis¬ 
factory  Accordingly,  the  application  is  approved  condi-  The  Attorney  General’s  report  was  not  available  at  press 
tioned  upon  TNB's  divestiture  of  its  two  Rankin  County  time. 

★  ★  ★ 


GRAND  BANK,  NATIONAL  ASSOCIATION, 

Dallas,  Texas,  and  Grand  Bank-Woodall  Rodgers,  National  Association,  Dallas,  Texas,  and  Grand  Bank 
Central  at  Fitzhugh,  National  Association,  Dallas,  Texas,  and  Grand  Bank  Stemmons  at  Regal  Row,  National 
Association,  Dallas,  Texas 

Names  of  banks  and  type  of  transaction  Total  assets 

Grand  Bank,  National  Association,  Dallas,  Texas  (18040),  with .  $  44,228,000 

and  Grand  Bank-Woodall  Rodgers,  National  Association,  Dallas,  Texas  (17618),  with .  57,163,000 

and  Grand  Bank  Central  at  Fitzhugh,  National  Association,  Dallas,  Texas  (17647),  with .  47,087,000 

and  Grand  Bank  Stemmons  at  Regal  Row,  National  Association,  Dallas,  Texas  (17968),  with .  29,180,000 

merged  September  11,  1987,  under  charter  and  title  of  Grand  Bank,  National  Association.  The  merged  bank  at  date  of 

merger  had .  174,753,000 


SAFRABANK  II,  NATIONAL  ASSOCIATION, 

Pompano  Beach,  Florida,  and  Colonial  Savings  Bank,  National  Association,  Ocala,  Florida 

Names  of  banks  and  type  of  transaction  Total  assets 

Safrabank  II,  National  Association,  Pompano  Beach,  Florida  (17551),  with .  $  21,262,000 

and  Colonial  Savings  Bank,  National  Association,  Ocala,  Florida  (21324),  with .  19,171,000 

merged  September  14,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  40,432,000 


★  *  ★ 

CYPRESS  NATIONAL  BANK, 

Houston,  Texas,  and  Steeplechase  National  Bank,  Houston,  Texas 

Names  of  banks  and  type  of  transaction  Total  assets 

Cypress  National  Bank,  Houston,  Texas  (18401),  with .  $  11,402,000 

and  Steeplechase  National  Bank,  Houston,  Texas  (18399),  with .  18,135,000 

merged  September  17,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  NA 


★  Hr  ★ 

FIRST  NATIONAL  BANK, 

Abilene,  Kansas,  and  The  Talmage  State  Bank,  Talmage,  Kansas 

Names  of  banks  and  type  of  transaction  Total  assets 

First  National  Bank,  Abilene,  Kansas  (3777),  with .  $  30,837,000 

and  The  Talmage  State  Bank,  Talmage,  Kansas,  with .  7,045,000 

merged  September  17,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  NA 


*  *  * 

THE  FIRST  NATIONAL  BANK  OF  MOORE, 

Moore,  Oklahoma,  and  Mustang  National  Bank,  Mustang,  Oklahoma 

Names  of  banks  and  type  of  transaction  Total  assets 

The  First  National  Bank  of  Moore,  Moore,  Oklahoma  (12035),  with  $  32,888,000 

and  Mustang  National  Bank,  Mustang,  Oklahoma  (18367),  with  .  12,769,000 

merged  September  17,  1987,  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had  NA 


*  *  # 
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MIDSOUTH  NATIONAL  BANK, 

Lafayette,  Louisiana,  and  Breaux  Bridge  Bank  &  Trust  Co.,  Breaux  Bridge,  Louisiana 


Names  of  banks  and  type  of  transaction  Total  assets 


Midsouth  National  Bank,  Lafayette,  Louisiana  (18484),  with  $  28,356,000 

and  Breaux  Bridge  Bank  &  Trust  Co.,  Breaux  Bridge,  Louisiana,  with  29,783,000 

merged  September  17,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  NA 


SHAWMUT  BANK,  NATIONAL  ASSOCIATION, 

Boston,  Massachusetts,  and  Shawmut  Quincy  Bank  and  Trust  Company,  Quincy,  Massachusetts 


Names  of  banks  and  type  of  transaction  Total  assets 


Shawmut  Bank,  National  Association,  Boston,  Massachusetts  (15509),  with .  $  6,209,700,000 

and  Shawmut  Quincy  Bank  and  Trust  Company,  Quincy,  Massachusetts,  with .  15,034,000 

merged  September  18,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  6,219,212,000 


FIRST  REPUBLICBANK  NW  SAN  ANTONIO,  NATIONAL  ASSOCIATION, 

San  Antonio,  Texas,  and  First  RepublicBank  Medical  Center,  National  Association,  San  Antonio,  Texas 


Names  of  banks  and  type  of  transaction  Total  assets 


Frist  RepublicBank  NW  San  Antonio,  National  Association,  San  Antonio,  Texas  (17793),  with .  $  74,200,000 

and  First  RepublicBank  Medical  Center,  National  Association,  San  Antonio,  Texas  (16209),  with .  64,900,000 

merged  September  23,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  139,100,000 


THE  AMERICAN  NATIONAL  BANK  OF  BRISTOW, 

Bristow,  Oklahoma,  and  The  Citizens  Bank,  Drumright,  Oklahoma 


Names  of  banks  and  type  of  transaction  Total  assets 


The  American  National  Bank  of  Bristow,  Bristow,  Oklahoma  (10849),  with .  $  48,608,000 

and  The  Citizens  Bank,  Drumright,  Oklahoma,  with  37,154,000 

merged  September  24,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  NA 


FIRST  NATIONAL  BANK  IN  HARPER, 

Harper,  Kansas,  and  The  Mayfield  State  Bank  of  Mayfield,  Kansas,  Mayfield,  Kansas 


Names  of  banks  and  type  of  transaction  Total  assets 

First  National  Bank  in  Harper,  Harper,  Kansas  (8307),  with  $  31,736,000 

and  The  Mayfield  State  Bank  of  Mayfield,  Kansas,  Mayfield,  Kansas,  with  6,277,000 


merged  September  24,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 


BANK  OF  NEW  ENGLAND/OLD  COLONY,  NATIONAL  ASSOCIATION, 

Providence,  Rhode  Island,  and  Security  Bank  and  Trust  Company,  North  Providence,  Rhode  Island 

Names  of  banks  and  type  of  transaction 

Total  assets 

Bank  of  New  England/Old  Colony,  National  Association,  Providence,  Rhode  Island  (18724),  with 
and  Security  Bank  and  Trust  Company,  North  Providence,  Rhode  Island,  with 

merged  September  25,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had 

$ 

851.000.000 

42,400,000 

893,400,000 

COMPTROLLER’S  DECISION 

On  April  27,  1987,  application  was  made  to  the  Office  of 
the  Comptroller  of  the  Currency  for  prior  authorization  to 
merge  Security  Bank  and  Trust  Company,  North  Provi¬ 
dence,  Rhode  Island  (SBT),  with  and  into  Bank  of  New 


England  -  Old  Colony,  National  Association,  Providence, 
Rhode  Island  (BNE).  This  application  was  made  pursuant 
to  an  Agreement  finalized  between  the  proponents  on 
March  13,  1987. 


As  of  February  28,  1987,  SBT,  an  independent  bank,  had 
total  deposits  of  $37  million  in  two  offices.  As  of  the  same 
date,  BNE  held  total  deposits  of  $785  million  in  19  offices. 
BNE  is  a  subsidiary  of  Bank  of  New  England  Corporation, 
a  multi-bank  holding  company  headquartered  in  Boston, 
Massachusetts. 

The  relevant  geographic  market  for  this  proposal  consists 
of  the  towns  of  North  Providence  and  East  Providence, 
from  which  SBT  draws  96  percent  of  its  deposits.  Both 
offices  of  SBT  and  three  offices  of  BNE  are  situated  in 
the  market.  There  are  a  total  of  nine  financial  institutions 
operating  in  the  market,  including  three  thrifts.  BNE  ranks 
fifth  with  11  percent  of  total  market  deposits  while  SBT 
ranks  eighth  with  5  percent  of  total  market  deposits.  The 
resulting  bank  would  rank  third  with  approximately  16 
percent  of  total  market  deposits.  Although  the  proposed 
merger  would  eliminate  some  direct  competition,  it  would 
not  have  a  significantly  adverse  effect  upon  competition 
due  to  the  number  and  size  of  remaining  competitors  in 
the  relevant  geographic  market. 

The  Bank  Merger  Act  requires  this  Office  to  consider 
“.  .  .  the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions,  and 
the  convenience  and  needs  of  the  community  to  be 
served.”  We  find  the  financial  and  managerial  resources 


of  BNE  and  SBT  satisfactory.  The  future  prospects  of  the 
proponents,  individually  and  combined,  are  considered 
favorable  and  the  resulting  bank  is  expected  to  meet  the 
convenience  and  needs  of  the  community  to  be  served. 

A  review  of  the  record  of  this  application  and  other 
information  available  to  this  Office  as  a  result  of  its  regu¬ 
latory  responsibilities  revealed  no  evidence  that  the 
applicants'  records  of  helping  to  meet  the  credit  needs 
of  their  communities,  including  low-  and  moderate-income 
neighborhoods,  are  less  than  satisfactory. 

We  have  analyzed  this  proposal  pursuant  to  the  Bank 
Merger  Act,  12  U.S.C.  1828(c),  and  find  that  it  will  not 
lessen  significantly  competition  in  the  relevant  market. 
Other  factors  considered  in  evaluating  this  proposal  are 
satisfactory.  Accordingly,  the  application  is  approved,  as 
conditioned  in  the  accompanying  letter. 

August  25,  1987 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

We  have  reviewed  this  proposed  transaction  and 
conclude  that  it  would  not  have  a  significantly  adverse 
effect  on  competition. 


FIRST  UNION  NATIONAL  BANK  OF  FLORIDA, 

Jacksonville,  Florida,  and  City  Commercial  Bank,  Sarasota,  Florida 


Names  of  banks  and  type  of  transaction  Total  assets 


First  Union  National  Bank  of  Florida,  Jacksonville,  Florida  (17695),  with .  $6,470,319,000 

and  City  Commercial  Bank,  Sarasota,  Florida,  with .  46,952,000 

merged  September  25,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  6,621,651,000 


MBANK  BROWNSVILLE,  NATIONAL  ASSOCIATION 

Brownsville,  Texas,  and  MBank  Harlingen,  National  Association,  Harlingen,  Texas 


Names  of  banks  and  type  of  transaction  Total  assets 


MBank  Brownsville,  National  Association,  Brownsville,  Texas  (12236),  with .  $  555,535,000 

and  MBank  Harlingen,  National  Association,  Harlingen,  Texas  (16279),  with .  29,360,000 

merged  September  25,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  584,895,000 


MBANK  EULESS,  NATIONAL  ASSOCIATION, 

Euless,  Texas,  and  MBank  Arlington,  Arlington,  Texas 


Names  of  banks  and  type  of  transaction  Total  assets 


MBank  Euless,  National  Association,  Euless,  Texas  (14994),  with  $  76,439,000 

and  MBank  Arlington,  Arlington,  Texas,  with .  137,785,000 

merged  September  25,  1987,  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had  278,208,000 
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UNITED  STATES  NATIONAL  BANK  OF  OREGON, 

Portland,  Oregon,  and  Bank  of  Corvallis,  Corvallis,  Oregon 


Names  of  banks  and  type  of  transaction  Total  assets 

United  States  National  Bank  of  Oregon,  Portland,  Oregon  (4514),  with  $  7,973,372,000 

and  Bank  of  Corvallis,  Corvallis,  Oregon,  with  18.699,000 

merged  September  30,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  7,987,000.000 

★  *  * 

UNITED  STATES  NATIONAL  BANK  OF  OREGON, 

Portland,  Oregon,  and  Pacific  State  Bank,  Lincoln  City,  Oregon 

Names  of  banks  and  type  of  transaction  Total  assets 

United  States  National  Bank  of  Oregon,  Portland  Oregon  (4514),  with .  $  7,973,372,000 

and  Pacific  State  Bank,  Lincoln  City,  Oregon,  with .  27,000,000 

merged  September  30,  1987,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  7,995,372,000 

★  ★  ★ 
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Assets,  liabilities  and  capital  accounts  of  national  banks,  June  30,  1986,  and  June  30,  1987 

(Dollar  amounts  in  millions) 


June  30,  1986 
4.913  banks 

June  30,  1987 
4,744  banks ' 

Change  June  30.  1986— 
June  30.  1987 

Fully  consolidated 

Consolidated 
foreign  and 
domestic 

Consolidated 
foreign  and 
domestic 

Amount 

Percent 

Assets 

Cash  and  balances  due  from  depository  institutions: 

Noninterest-bearing  balances  and  currency  and  coin . 

$  122,035 

$  119.083 

$  -2,952 

-2  4 

Interest-bearing  balances  . 

84,603 

89,301 

4,698 

5.6 

Securities . 

252,508 

279,401 

26.893 

10  7 

Federal  funds  sold  and  securities  purchased  under  agreements  to 

resell  . 

79,038 

76,897 

-2,141 

-2.7 

Loans  and  leases,  net  of  unearned  income . 

1,023,840 

1,077,064 

53,224 

5.2 

Less  allowance  for  loan  and  lease  losses  . 

16,844 

30,641 

13,797 

81.9 

Less  allocated  transfer  risk  reserve  . 

80 

93 

13 

16.3 

Net  loans  and  leases . 

1,006,916 

1,046,330 

39.414 

3.9 

Premises  and  fixed  assets . 

24,907 

26,073 

1,166 

4.7 

Other  real  estate  owned . 

4,469 

5,681 

1,212 

27.1 

Other  assets . 

75,055 

74,628 

-427 

-0.6 

Total  assets  . 

1,649,531 

1.717,393 

67,862 

4.1 

Liabilities 

Noninterest-bearing  deposits  in  domestic  offices . 

273,900 

272,896 

-1,004 

-0.4 

Interest-bearing  deposits  in  domestic  offices . 

777,614 

830,688 

53,074 

6.8 

Total  domestic  deposits  . 

1,051,513 

1.103,584 

52,071 

5.0 

Noninterest-bearing  deposits  in  foreign  offices . 

9,975 

10,460 

485 

4.9 

Interest-bearing  deposits  in  foreign  offices . 

194,734 

198,220 

3.486 

1.8 

Total  foreign  deposits . 

204,709 

208,680 

3,971 

1.9 

Total  deposits . 

1,256,222 

1,312,264 

56,042 

4.5 

Federal  funds  purchased  and  securities  sold  under  agreements  to 

repurchase . 

152,494 

157,846 

5.352 

3.5 

Interest-bearing  demand  notes  issued  to  the  U  S.  Treasury . 

14,581 

17,722 

3,141 

21.5 

Other  liabilities  for  borrowed  money  . 

46.457 

54,849 

8,392 

18  1 

Mortgage  indebtedness  and  liability  for  capitalized  leases 

1,536 

1,560 

24 

1.6 

Subordinated  notes  and  debentures . 

9.711 

9,875 

164 

1.7 

All  other  liabilities  . 

69,439 

65,869 

-3,570 

-5  1 

Total  liabilities . 

1,550,440 

1,619,985 

69,545 

4.5 

Limited-life  preferred  stock . 

70 

77 

7 

10  0 

Equity  capital 

Perpetual  preferred  stock . 

674 

870 

196 

29.1 

Common  stock . 

16,243 

16,564 

321 

2.0 

Surplus  . 

31,352 

35,397 

4,045 

12  9 

Undivided  profits  and  capital  reserves . 

51,068 

44,764 

-6,304 

-12.3 

Cumulative  foreign  currency  translation  adjustments 

-315 

-264 

51 

-16  2 

Total  equity  capital . 

99,021 

97,331 

-1,690 

-1.7 

Total  liabilities,  limited-life  preferred  stock,  and  equity  capital 

1,649,531 

1,717,393 

67,862 

4.1 

'Reporting  national  banks.  Does  not  include  the  nonnational  bank  in  the  District  of  Columbia 


Consolidated  foreign  and  domestic  assets,  liabilities  and  capital  accounts  of  national  banks,  by  states,  June  30,  1987 

(Dollar  amounts  in  millions) 
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Consolidated  foreign  and  domestic  assets,  liabilities  and  capital  accounts  of  national  banks,  by  states,  June  30,  1987— continued 
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See  notes  at  end  of  table. 


Income  and  expenses  of  foreign  and  domestic  offices  and  subsidiaries  of  national  banks,  by  states,  June  30,  1987 

(Dollar  amounts  in  millions) 
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Income  and  expenses  of  foreign  and  domestic  offices  and  subsidiaries  of  national  banks,  by  states,  June  30,  1987  —  continued 

(Dollar  amounts  in  millions) 
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Income  and  expenses  of  foreign  and  domestic  offices  and  subsidiaries  of  national  banks,  by  states,  June  30,  1987  —  continued 

(Dollar  amounts  in  millions) 
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Income  and  expenses  of  foreign  and  domestic  offices  and  subsidiaries  of  national  banks,  by  states,  June  30,  1987  —  continued 
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Income  and  expenses  of  foreign  and  domestic  offices  and  subsidiaries  of  national  banks,  by  states,  June  30,  1987  —  continued 

(Dollar  amounts  in  millions) 
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Year-to-date  income  and  expenses  of  foreign  and  domestic  offices  and  subsidiaries 

of  national  banks,  June  30,  1987 

(Dollar  amounts  in  millions) 


4,744  banks' 

Consolidated 
foreign  and 
domestic 

Percent 

distribution 

Interest  income: 

Interest  and  fee  income  on  loans . 

$  52,951 

74  2 

Income  from  lease  financing  receivables  . 

1,146 

1.6 

Interest  income  on  balances  due  from  depository  institutions . 

3,302 

4.6 

Interest  and  dividend  income  on  securities . 

10,201 

14.3 

Interest  income  from  assets  held  in  trading  accounts  . 

1,338 

1.9 

Interest  income  from  federal  funds  sold  and  securities  purchased  under  agreements  to 

resell . 

2,383 

3.3 

Total  interest  income  . 

71,320 

99.9 

Interest  expense 

Interest  on  deposits . 

32,813 

77 .1 

Expense  of  federal  funds  purchased  and  securities  sold  under  agreements  to 

repurchase . 

5,175 

12.2 

Interest  on  demand  notes  issued  to  the  U  S.  Treasury  and  on  other  borrowed  money 

4,034 

9.5 

Interest  on  mortgage  indebtedness  and  obligations  under  capitalized  leases . 

79 

0.2 

Interest  on  notes  and  debentures  subordinated  to  deposits  . 

442 

1.0 

Total  interest  expense . 

42,543 

100  0 

Net  interest  income . 

20,777 

Provision  for  loan  and  lease  losses . 

16,890 

Provision  for  allocated  transfer  risk . 

1 

Noninterest  income: 

Service  charges  on  deposit  accounts . 

2,534 

21.5 

Other  noninterest  income . 

9,268 

78.5 

Total  noninterest  income  . 

1 1,802 

100  0 

Gams  and  losses  on  securities  not  held  in  trading  accounts . 

650 

Noninterest  expense: 

Salaries  and  employee  benefits . 

13,242 

46  8 

Expenses  of  premises  and  fixed  assets  (net  of  rental  income) . 

4,560 

16.1 

Other  noninterest  expense  . 

10,478 

37.0 

Total  noninterest  expense . 

28,281 

99.9 

Income  (loss)  before  income  taxes  and  extraordinary  items  and  other  adjustments  . 

-3,943 

Applicable  income  taxes . 

898 

Income  before  extraordinary  items  and  other  adjustments . 

-4,841 

Extraordinary  items  and  adjustments,  net  of  taxes . 

9 

Net  income  . 

-4,832 

Total  cash  dividends  declared  . 

2,750 

Recoveries  credited  to  allowance  for  possible  loan  losses . 

1,199 

Losses  charged  to  allowance  for  possible  loan  losses . 

5,663 

Net  loan  losses  . 

4,464 

Ratio  to  total  operating  income 

Interest  on  deposits . 

39.5 

Other  interest  expense . 

11.7 

Salaries  and  employee  benefits . 

15  9 

Other  noninterest  expense . 

18.1 

Total  operating  expenses  .  . 

85  2 

Ratio  of  net  income  (annualized)  to 

Total  assets  (end  of  period)  . 

-0.56 

Total  eguity  capital  . 

-9  93 

'Reporting  national  banks.  Does  not  include  the  nonnational  bank  in  the  District  of  Columbia. 
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Deposits  of  national  banks,  by  states,  June  30,  1987 

(Dollar  amounts  in  millions) 


Total  demand 
deposits  at 
domestic 
offices 

NOW 

and 

automatic 

transfer 

accounts 

Non¬ 

transaction 

savings 

accounts 

Time 

certificates 
of  deposit 
of  $100,000 
or  more 

Other 
large  time 
deposits 

All  other 
time  de¬ 
posits  at 
domestic 
offices 

Total 
deposits 
at  foreign 
offices 

Total 

consoli¬ 

dated 

deposits 

Brokered 

deposits 

All  national  banks 

$267,848 

$98,979 

$31 1,898 

$169,149 

$19,701 

$236,097 

$208,680 

$1 .312.353 

$20,782 

Alabama 

2,124 

1,092 

2,306 

1,752 

172 

2,917 

272 

10.634 

429 

Alaska . 

617 

115 

622 

383 

3 

167 

2 

1,909 

70 

Arizona . 

3,593 

1,160 

4,580 

1,750 

5 

3.688 

1 

14,777 

18 

Arkansas  . 

1,618 

1,100 

1,994 

994 

30 

2,541 

0 

8,278 

6 

California . 

33,090 

11,751 

41,935 

16,039 

1,808 

19,430 

31,627 

155.681 

2,046 

Colorado 

3,665 

1,723 

4,180 

1,870 

232 

2.278 

144 

14,092 

18 

Connecticut . 

4,653 

1,348 

3,403 

750 

530 

2,903 

373 

13,959 

233 

Delaware  . 

215 

60 

2,031 

2,916 

0 

937 

0 

6.160 

583 

District  of  Columbia' 

2,943 

1,101 

4,073 

2,047 

30 

1,017 

2,239 

13,450 

247 

Florida . 

14,150 

7,534 

20,559 

7,057 

451 

12,110 

570 

62,431 

200 

Georgia  . 

6,507 

1,919 

5,613 

2,957 

265 

4,516 

917 

22,694 

514 

Hawaii . 

49 

30 

79 

34 

0 

17 

0 

210 

0 

Idaho  . 

695 

515 

1,291 

298 

4 

1,494 

0 

4,296 

22 

Illinois  . 

13,632 

4,188 

15,032 

9,390 

1,956 

13,305 

28,013 

85,516 

684 

Indiana  . 

4,540 

2,366 

5,269 

2,164 

47 

6,843 

407 

21.637 

21 

Iowa . 

1,574 

944 

1,696 

395 

5 

2,917 

0 

7.530 

15 

Kansas  . 

1,656 

1,104 

2,166 

1,103 

21 

2,816 

0 

8.867 

28 

Kentucky . 

2,470 

1,261 

2,077 

1,183 

38 

3,241 

176 

10,445 

265 

Louisiana . 

3,435 

1,150 

4,894 

3,531 

21 

2,988 

229 

16,250 

207 

Maine  . 

474 

271 

863 

166 

5 

609 

0 

2,389 

13 

Maryland . 

3,938 

910 

5,258 

1,343 

12 

2,976 

1,078 

15,514 

352 

Massachusetts . 

8,273 

2,163 

9,354 

5,962 

924 

2.752 

6,552 

35,980 

1,544 

Michigan . 

7,467 

2,161 

10,119 

3,244 

122 

8,013 

2,297 

33,423 

338 

Minnesota . 

6,431 

2,342 

4,923 

5,202 

358 

5,685 

2,470 

27,410 

1,827 

Mississippi . 

1,372 

677 

1,560 

1,077 

15 

2,148 

0 

6,848 

34 

Missouri . 

5,632 

2,170 

4,767 

3.181 

233 

4.720 

583 

21.287 

374 

Montana  . 

680 

451 

891 

196 

1 

1.122 

0 

3,342 

0 

Nebraska . 

1,587 

1,133 

1,508 

521 

4 

3,128 

0 

7,881 

1 

Nevada . 

934 

422 

1,018 

787 

0 

504 

0 

3,665 

74 

New  Hampshire  .  .  . 

592 

474 

1,151 

539 

2 

703 

0 

3,461 

52 

New  Jersey . 

12,091 

3,535 

14,620 

3,560 

153 

8,222 

355 

42,536 

180 

New  Mexico . 

914 

673 

1,356 

795 

0 

1,050 

0 

4,789 

0 

New  York  . 

37,096 

7,107 

36,033 

13,505 

6,972 

16,046 

110,946 

227,705 

1,061 

North  Carolina . 

6,366 

2,409 

7,697 

4,577 

234 

6,163 

1,581 

29,027 

658 

North  Dakota . 

415 

438 

518 

176 

0 

1,082 

0 

2,629 

1 

Ohio . 

10,145 

5,058 

16,109 

6,147 

303 

14,945 

1,529 

54,236 

719 

Oklahoma  . 

2,699 

1,533 

2,829 

3,317 

42 

4,140 

57 

14,617 

108 

Oregon  . 

2,162 

1,367 

3,651 

882 

0 

2,517 

12 

10.590 

409 

Pennsylvania 

14,1 14 

4,856 

20,230 

10,968 

420 

15,265 

8,469 

74,322 

3,759 

Rhode  Island . 

1,228 

426 

1,973 

1,280 

522 

2,015 

860 

8,304 

753 

South  Carolina 

2,363 

1,243 

2,369 

654 

9 

1,996 

0 

8,634 

3 

South  Dakota 

433 

516 

816 

1,415 

2 

1,787 

0 

4.968 

865 

Tennessee  . 

4,022 

2,104 

3,350 

2,562 

43 

5,248 

182 

17,511 

155 

Texas . 

21,050 

7,492 

16,027 

31.556 

3,386 

18.315 

4.533 

102,360 

919 

Utah . 

1,066 

536 

1,374 

908 

4 

1,365 

107 

5,361 

25 

Vermont . 

253 

155 

553 

58 

33 

434 

0 

1,486 

1 

Virginia . 

3,518 

1,928 

4,206 

3,709 

80 

5,202 

48 

18,691 

573 

Washington . 

5,127 

1,936 

6,396 

2,284 

33 

4,895 

1,708 

22,378 

237 

West  Virginia . 

1,082 

712 

2,264 

566 

19 

2,765 

0 

7,409 

30 

Wisconsin . 

2,797 

1,033 

3,814 

1,184 

27 

3,662 

342 

12,859 

96 

Wyoming . 

298 

275 

497 

192 

124 

489 

0 

1,875 

3 

Puerto  Rico . 

7 

8 

2 

24 

0 

12 

0 

53 

1 1 

'Includes  national  and  nonnational  banks  in  the  District  of  Columbia,  all  of  which  are  supervised  by  the  Comptroller  of  the  Currency 
Note:  Figures  may  not  add  to  totals  due  to  rounding 
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Loans  of  national  banks  by  states,  June  30,  1987 

(Dollar  amounts  in  millions) 


Total 

loans, 

gross 

Loans 
secured 
by  real 
estate 

Loans  to 
financial 
institutions 

Loans  to 
farmers 

Commercial 

and 

industrial 

loans 

Personal 
loans  to 
individuals 

Other 

loans 

Total  loans 
less  un¬ 
earned 

income 

Total 
loans  at 
foreign 
offices 

All  national  banks 

$1,086,032 

$318,1 14 

$24,316 

$13,606 

$288,921 

$194,419 

$99,142 

$1,077,116 

$147,515 

Alabama 

8,448 

2,656 

134 

48 

2,858 

1,876 

849 

8,297 

26 

Alaska 

1,379 

533 

0 

2 

494 

132 

216 

1,379 

3 

Arizona 

11,627 

4,049 

285 

547 

3,094 

2,893 

733 

1 1 ,614 

27 

Arkansas 

5,219 

2,112 

40 

177 

1,423 

1,108 

359 

5,159 

0 

California 

134,719 

44,216 

1,031 

1,992 

29,953 

18,495 

9,150 

134,553 

29,882 

Colorado 

9,747 

3.639 

50 

478 

2,853 

1,894 

824 

9,734 

9 

Connecticut . 

12,670 

5,302 

21 

17 

4,139 

2,547 

554 

12,514 

90 

Delaware 

14,043 

597 

1 

3 

397 

12,974 

71 

14,041 

0 

District  of  Columbia* 

10,224 

3.686 

365 

1 

3,103 

908 

1,301 

10,175 

860 

Florida . 

47,828 

21,469 

577 

178 

10,428 

11,840 

3,086 

46,953 

252 

Georgia 

19,344 

6,170 

163 

68 

5,741 

4,458 

2,504 

19,250 

240 

Hawaii . 

128 

69 

0 

0 

45 

13 

2 

128 

0 

Idaho . 

3,359 

835 

7 

334 

956 

997 

230 

3,342 

0 

Illinois  . 

67,352 

12,820 

1,934 

808 

23,416 

8,685 

7,238 

66,983 

12,451 

Indiana 

16,373 

5,183 

377 

288 

4,474 

4,110 

1,769 

16,258 

173 

Iowa . 

4,419 

1,401 

57 

439 

1,076 

1,030 

405 

4,402 

10 

Kansas  . 

5,183 

1,571 

27 

651 

1,556 

1,035 

342 

5,165 

0 

Kentucky  . 

8,170 

2,401 

49 

122 

2,550 

1,906 

1,090 

8,042 

52 

Louisiana . 

1 1,279 

4,016 

51 

79 

3,532 

2,083 

1,214 

11,174 

304 

Maine  . 

2,131 

1,061 

0 

12 

604 

342 

1 1 1 

2,124 

0 

Maryland . 

12,981 

4,069 

180 

29 

3,456 

2,826 

1,526 

12,952 

895 

Massachusetts . 

35,648 

10,993 

525 

32 

12,380 

3,516 

3,532 

35,475 

4,670 

Michigan . 

24,491 

7,228 

329 

118 

8,743 

4,252 

2,634 

24,443 

1,187 

Minnesota . 

21,921 

4,763 

287 

465 

8,328 

3,197 

3,814 

21,812 

1,067 

Mississippi . 

4,625 

1,699 

137 

76 

1,130 

1,203 

381 

4,490 

0 

Missouri . 

15,711 

5,447 

258 

249 

4,302 

3,165 

2,000 

15,639 

290 

Montana  . 

1,890 

481 

22 

255 

617 

428 

87 

1,878 

0 

Nebraska . 

4,704 

1,037 

108 

908 

1,092 

1,142 

416 

4,702 

0 

Nevada  . 

4,641 

838 

35 

12 

669 

2,928 

158 

4,641 

0 

New  Hampshire  .  , 

3,109 

1,249 

0 

1 

739 

1,001 

119 

3,102 

0 

New  Jersey . 

35,198 

14,708 

876 

13 

10,773 

5,791 

2,831 

34,740 

206 

New  Mexico . 

3,321 

1,285 

99 

132 

945 

740 

120 

3,288 

0 

New  York  . 

194,473 

36,404 

9,521 

353 

32,027 

16,050 

14,907 

191,194 

85,210 

North  Carolina . 

26,890 

8,717 

431 

216 

8,758 

4,994 

3,211 

26,864 

563 

North  Dakota 

1,563 

440 

15 

245 

463 

309 

91 

1,561 

0 

Ohio . 

44,647 

12,743 

534 

315 

13,038 

13,574 

4,147 

44,284 

296 

Oklahoma 

8,265 

3,261 

115 

462 

2,262 

1,258 

906 

8,220 

0 

Oregon  . 

8,706 

2,709 

143 

218 

3,153 

1,631 

755 

8,683 

99 

Pennsylvania . 

60,890 

14,290 

2,152 

172 

21,807 

8,977 

9,794 

60,339 

3,697 

Rhode  Island 

7,644 

3,188 

113 

2 

2,608 

863 

701 

7,634 

168 

South  Carolina 

7,112 

2,460 

183 

51 

1,929 

1,784 

705 

6,987 

0 

South  Dakota 

12,857 

469 

18 

286 

642 

11,254 

190 

12,828 

0 

Tennessee 

13,631 

4,442 

282 

91 

4,134 

2,964 

1,713 

13,488 

3 

Texas 

80,361 

30,995 

2,168 

1,450 

27,276 

8,376 

7,039 

79,715 

3.057 

Utah  . 

4,396 

1,534 

133 

59 

1,248 

1,036 

385 

4,390 

0 

Vermont . 

1,252 

692 

0 

13 

298 

211 

38 

1,252 

0 

Virginia 

15,533 

5,457 

140 

115 

3,969 

4,242 

1,570 

15,443 

39 

Washington 

20,562 

6,954 

235 

682 

5,197 

4,187 

1,849 

20,538 

1,459 

West  Virginia 

4.522 

1,967 

4 

12 

839 

1,456 

245 

4,438 

0 

Wisconsin 

9,827 

3.485 

102 

21 1 

3,052 

1,540 

1,207 

9,797 

231 

Wyoming 

981 

313 

4 

119 

336 

188 

21 

977 

0 

Puerto  Rico 

37 

10 

0 

0 

19 

7 

0 

36 

0 

'includes  national  and  nonnational  banks  in  the  District  of  Columbia,  all  of  which  are  supervised  by  the  Comptroller  of  the  Currency 
Note  Figures  may  not  add  to  totals  due  to  rounding 
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Outstanding  balances,  credit  cards  and  related  plans  of  national  banks,  June  30,  1987 

(Dollar  amounts  in  thousands) 


Total 

number 

of 

national 

banks 

Credit  cards  and  other 
related  credit  plans 

Number  of 
national  banks 

Outstanding 

volume 

All  national  banks . 

4,745 

2,385 

$57,073,363 

Alabama . 

52 

16 

259,328 

Alaska . 

5 

3 

57.281 

Arizona  . 

15 

12 

735,956 

Arkansas  . 

84 

13 

174,171 

California . 

167 

153 

8.945.299 

Colorado . 

238 

208 

663  135 

Connecticut . 

16 

9 

444.448 

Delaware . 

17 

16 

12.402,099 

District  of  Columbia  . 

19 

17 

139,653 

Florida . 

163 

74 

2,120,352 

Georgia . 

58 

38 

1,270.841 

Hawaii . 

3 

1 

2,714 

Idaho . 

6 

5 

160,358 

Illinois . 

393 

197 

3.538,774 

Indiana . 

102 

80 

787,184 

Iowa . 

105 

52 

297,607 

Kansas . 

167 

43 

210,665 

Kentucky . 

78 

36 

167,117 

Louisiana . 

67 

18 

356,304 

Maine . 

7 

6 

49,383 

Maryland . 

25 

15 

1,512,292 

Massachusetts . 

48 

38 

872,974 

Michigan . 

94 

71 

1,151.979 

Minnesota . 

212 

156 

462.846 

Mississippi . 

29 

9 

79,631 

Missouri . 

103 

53 

931,200 

Montana  . 

59 

35 

19,884 

Nebraska  .  .  .  .  .  .  . 

117 

38 

469,828 

Nevada  . 

6 

4 

2,450,868 

New  Hampshire  . 

20 

17 

559,731 

New  Jersey . 

67 

47 

656,660 

New  Mexico  . 

42 

13 

192.711 

New  York . 

104 

59 

3,200.585 

North  Carolina . 

16 

15 

1,440,930 

North  Dakota . 

42 

22 

22,334 

Ohio . 

139 

99 

3,070  651 

Oklahoma . 

212 

69 

209,914 

Oregon . 

8 

6 

536,895 

Pennsylvania . 

174 

73 

805,977 

Rhode  Island . 

5 

4 

230,058 

South  Carolina . 

22 

18 

360,701 

South  Dakota . 

25 

9 

674.030 

Tennessee  . 

57 

24 

579.455 

1,009 

287 

278.253 

Utah  . 

7 

4 

172.705 

Vermont . 

12 

5 

34.655 

Virginia . 

49 

24 

1.025,216 

Washington .  . 

24 

13 

1,719.346 

West  Virginia .  . 

97 

27 

78,684 

Wisconsin .  ......  ...... 

117 

102 

474.340 

Wyoming . 

40 

30 

10,064 

Puerto  Rico . 

1 

1 

4.943 

District  of  Columbia— All*  . 

20 

18 

140.007 

‘Includes  the  nonnational  bank  in  the  District  of  Columbia  which  is  supervised  by  the  Comptroller  of  the  Currency 


National  banks  engaged  in  lease  financing,  June  30,  1987 

(Dollar  amounts  in  thousands) 


Total  number 
of  national 
banks 

Number  of  banks 
engaged  in  lease 
financing 

Amounts  of  lease 
financing  at 
domestic  offices 

All  national  banks  . 

4,745 

1,076 

$16,797,583 

Alabama  . 

52 

6 

51,696 

Alaska  . 

5 

2 

5,241 

Arizona  . 

15 

2 

212,799 

Arkansas  . 

84 

28 

16,676 

California  . 

167 

52 

3,291,640 

Colorado  . 

238 

77 

111,865 

Connecticut  . 

16 

2 

1,251 

Delaware  . 

17 

3 

30,950 

District  of  Columbia  . 

19 

7 

55,321 

Florida  . 

163 

27 

236,707 

Georgia . 

58 

19 

385,289 

Hawaii . 

3 

1 

1,378 

Idaho . 

6 

3 

81,173 

Illinois  . 

393 

89 

62,395 

Indiana . 

102 

43 

328,608 

Iowa  . 

105 

24 

10,806 

Kansas  . 

167 

38 

37,035 

Kentucky . 

78 

23 

154,849 

Louisiana . 

67 

1 1 

58,447 

Maine  . 

7 

2 

9,008 

Maryland . 

25 

6 

345,470 

Massachusetts  . 

48 

18 

1,823,480 

Michigan . 

94 

18 

237,903 

Minnesota . 

212 

69 

205,416 

Mississippi . 

29 

2 

1,663 

Missouri . 

103 

29 

213,221 

Montana  . 

59 

10 

1,242 

Nebraska  . 

117 

32 

65,242 

Nevada  . 

6 

2 

10,987 

New  Hampshire . 

20 

3 

11,079 

New  Jersey . 

67 

17 

251,328 

New  Mexico . 

42 

16 

19,717 

New  York . 

104 

27 

3,063,041 

North  Carolina  . 

16 

6 

812,247 

North  Dakota  . 

42 

18 

8,516 

Ohio  . 

139 

64 

1,076,191 

Oklahoma . 

212 

50 

12,225 

Oregon  . 

8 

3 

251,598 

Pennsylvania  . 

174 

29 

1.434,303 

Rhode  Island  . 

5 

2 

529,379 

South  Carolina  . 

22 

5 

66,669 

South  Dakota . 

25 

8 

1,397 

Tennessee . 

57 

25 

92,701 

Texas  . 

1,009 

88 

362,772 

Utah  . 

7 

4 

123,923 

Vermont  . 

12 

1 

1,283 

Virginia  . 

49 

8 

144,394 

Washington  . 

24 

8 

365,676 

West  Virginia . 

97 

8 

2,558 

Wisconsin  . 

117 

33 

1 18.041 

Wyoming  . 

40 

8 

787 

Puerto  Rico  . 

1 

0 

0 

District  of  Columbia— All*  . 

20 

7 

55.321 

'  ncludes  the  nonnational  bank  in  the  District  of  Columbia  which  is  supervised  by  the  Comptroller  of  the  Currency. 
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Consolidated  foreign  and  domestic  loans  and  leases  past  due  at  national  banks,  by  states,  June  30,  1987 

(Dollar  amounts  in  millions) 


Number 

of 

banks 

Type  of  loan 

Real  estate 

Commercial  and 
Industrial 

Personal 

Leases 

Other 

loans 

Total 

loans 

To  non-U  S 
addresses  * 

Reporting  national  banks 

Alabama . 

Alaska  . 

Arizona 

Arkansas  . 

California  . 

Colorado  . 

Connecticut . 

Delaware . 

District  of  Columbia . 

Florida  . 

Georgia . 

Hawaii  . 

Idaho . 

Illinois . 

Indiana . 

Iowa . 

Kansas  . 

Kentucky . 

Louisiana . 

Maine . 

Maryland . 

Massachusetts . 

Michigan  . 

Minnesota  . 

Mississippi . 

Missouri . 

Montana . 

Nebraska . 

Nevada  . 

New  Hampshire . 

New  Jersey . 

New  Mexico . 

New  York . 

North  Carolina . 

North  Dakota . 

Ohio . 

Oklahoma  . 

Oregon . 

Pennsylvania . 

Rhode  Island  . 

South  Carolina . 

South  Dakota . 

Tennessee  . 

Texas  . 

Utah . 

Vermont . 

Virginia . 

Washington . 

West  Virginia . 

Wisconsin . 

Wyoming . 

Puerto  Rico . 

4,745 

$15,794  1 

$21,002.9 

$6,743.00 

$403,713 

$15,411,9 

$59,355  6 

$9,187  82 

52 

5 

15 

84 

167 

238 

16 

17 

20 

163 

58 

3 

6 

393 

102 

105 

167 

78 

67 

7 

25 

48 

94 

212 

29 

103 

59 
117 

6 

20 

67 

42 

104 

16 

42 

139 

212 

8 

174 

5 

22 

25 

57 

1,009 

7 

12 

49 

24 

97 

117 

40 

1 

58.4 

67.6 
208.1 
155.9 

2,203.8 
236  7 
149.0 
18.9 

157.8 

756.8 

154.2 
1.1 

27.5 

522.3 

133.5 
41.2 

54.1 

127.5 

384.6 
19.0 

66.2 

393.9 

179.4 

255.8 

76.5 

166.6 

34.8 

47.3 

54.1 

16.2 

327.9 

56.8 
1,792.7 

199.5 
18.1 

347.6 

357.7 

184.5 
509.0 

87.0 

117.0 

13.7 
130.3 

3,963.1 

136.0 

14.3 

185.8 

353.6 

79.8 

116.6 
33  6 

0.4 

68.3 

55.4 
203.7 

52.2 
3,775.7 

81.7 
169.4 

10.2 
144.0 

393.6 

135.3 

0.0 

51.4 
1,114.2 

92.3 

21.3 

26.2 

51.9 

257.7 

11.6 

74.7 

698.8 

189.8 
555.0 

20.9 
235.0 

11.5 

35.3 

39.7 

14.8 

476.6 

42.4 

6.550.1 

190.2 

0,0 

519.4 

111.6 

77.1 

1.190.2 

79.1 

30.5 

15.4 

125.2 
2,332.9 

62  5 

9.7 

73  9 

413.4 

12.1 

87  2 

11.8 

0.0 

48  41 
3.74 

52.89 
33.00 

608.73 

64.23 

59.54 

531.68 

16.32 

221.94 

112.51 
0.32 
24,09 
218.03 
101.39 
27.62 
25  47 

34.44 
110.91 

8.49 

148.36 

129,29 

96.19 

81.64 
35.78 

86.56 
15.06 
30.18 

104.45 

17.64 

145.58 

19.09 

1,177.81 

85.45 
9.87 

331.06 

49  96 

32.56 
207.78 

27.48 

30.59 

893.83 

82.46 
284.70 

32.52 
5.40 
80.22 
99  81 
55.01 

32.89 
8.66 
1.37 

0.305 
0.153 
0.432 
0.412 
114  927 
3.668 
0.045 
0.296 
0.033 
2.520 

6.526 

0.022 

0.629 

1,586 

10.119 

0.264 

0.956 

1.773 
4.218 
0.108 

4.056 

39.073 

2.973 

2.883 

0.000 

3.604 

0.011 

16.150 

0.251 

0.000 

8.009 
0.739 
59.170 
7.821 
0.584 
24.401 
0.048 
0.644 
31  685 
15,948 

0.481 

0.021 

9.752 

8.327 

4.968 

0.000 

1.774 
5.073 
0.288 
5.987 
0.000 
0.000 

23  5 
18.6 
63.0 

97.2 
3,366.3 

296  3 

35.3 
19 

64.2 

123.7 

101.3 
1.2 

35.0 

1,028.2 

116.7 
80.6 

107.5 

70.6 

99.3 

4.4 

57.6 

397.1 

120.6 
386.9 

29.0 

181.3 
87.0 

84.1 
3.0 
8.0 

102.1 

60.7 

4.350.6 
117.2 

73.6 

189.8 
273.1 

51.9 
839.5 

28.6 

25.1 

37.9 

41.2 

1.493.6 

4.2 

3.5 

76.8 

299.4 

43.8 

148.9 

59.8 

1.3 

198  9 

145.5 

528.1 
338  7 

10.069  4 
682  6 

413.3 
563.0 
382  4 

1,498.5 

509  9 
2.6 

138.6 
2,884.3 

454.0 

171.0 

214.3 

286.2 

856.7 
43.6 

350.9 

1.658.2 
589.0 

1.282.2 
162.1 

673.1 

148.4 
213.0 

201.5 

56.8 

1,060.2 

179.8 
13,930.5 

600.2 
102.2 

1.412.2 

792.4 

346.6 

2.778.2 

238.1 

203.7 

960.8 

388.9 
8,082.5 

240.1 

32.9 

418.5 

1.171.3 

190.9 

391.6 
113  9 

3.1 

0  00 

0  00 

42.79 

0  01 

1,649  60 
0.28 
1.23 
0.00 

51.10 

78.81 

23.35 
0.00 
0.00 

616.25 

4.81 

2.00 

0.00 

0.00 

0.00 

0.00 

14.90 

201.72 

34.79 
208.71 

0.00 

35  38 
0.00 
0.00 

0  00 
0,00 

36.10 
0.00 

5.228.20 

55.36 
0.00 

73.92 

0.00 

18.46 

327.32 

8  66 

0  00 
0.00 
1.95 
352.84 
0.00 

0  00 

0  48 

83.67 

0  00 

35  11 

0  00 

0  00 

NOTE.  These  figures  are  fully  consolidated  foreign  and  domestic  for  all  reporters 
‘Includes  past  due  real  estate  and  commercial  and  industrial  loans  and  lease  financing 
of  $300  million  or  more. 


receivables  for  banks  with  foreign  offices  and/or  assets 
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Average  national  banks'  percent  of  loans  past  due,  by  assets 


Assets  m  millions  of  dollars 


Less 

$10 

$20 

$25 

$40 

$100 

$300 

$900 

$5,000 

All 

than 

to 

to 

to 

to 

to 

to 

to 

or 

national 

$10 

$20 

$25 

$40 

$100 

$300 

$900 

$5,000 

more 

banks 

Real  estate 

March  1987 

4.9 

6.5 

5.9 

6.2 

5.4 

4.9 

4.9 

5.3 

5.7 

56 

June  1987 

4.9 

5.7 

5.8 

5.3 

5.1 

4.3 

4.3 

5.0 

5.0 

5  1 

Commercial  and 

industrial 

March  1987 

NA 

NA 

NA 

NA 

NA 

NA 

5.9 

5.0 

6.2 

5.6 

June  1987 

NA 

NA 

NA 

NA 

NA 

NA 

4.9 

4.9 

5  4 

5.0 

Personal 

March  1987 

4.2 

4.6 

4.5 

3.8 

3.5 

3.0 

2.7 

2.9 

3.4 

3.6 

June  1987 

4.2 

4.2 

3.7 

3.3 

3.3 

2.9 

2.3 

3.0 

3.0 

3.3 

Leases 

March  1987 

9.0 

7.8 

4.0 

4.8 

4.8 

4.0 

1.7 

4.1 

2.2 

4.2 

June  1987 

6.9 

4.3 

2.8 

4.1 

4,4 

2.5 

3.0 

3.4 

1.9 

3.5 

Other  loans 

March  1987  . 

10.0 

10  2 

9.1 

8.7 

8.3 

6.9 

7.7 

2.4 

6.4 

8.2 

June  1987 

10  3 

9.9 

8.4 

8.0 

7.4 

6.3 

9.9 

2.4 

6.1 

7.8 

Total  loans 

March  1987  . 

5.8 

7.0 

6.3 

6.3 

5.8 

5.2 

4.4 

4.4 

5.7 

5.9 

June  1987 

5.6 

6.2 

5.9 

5.5 

5.3 

4.7 

3.8 

4.2 

5.2 

5.3 

See  notes  on  next  page. 
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NOTES: 


Changes  in  the  report  of  condition  format  make  comparisons  to  earlier  periods  difficult.  Beginning  with  the  report 
for  March  1987  banks  with  assets  of  less  than  $300  million  and  no  foreign  offices  report  nonaccrual  loans  in  the  ap¬ 
propriate  categories.  In  earlier  periods,  nonaccrual  loans  were  reported  in  the  "Total  loans"  category 

Past  due  loans— These  items  are  (1)  single  payment  notes  30  days  or  more  past  maturity;  (2)  single  payment  notes 
with  interest  due  at  specified  intervals  and  demand  notes  on  which  interest  is  due  and  unpaid  for  30  days  or  more; 
(3)  amortizing  real  estate  loans  and  closed-end  monthly  installment  loans  and  lease  financing  receivables  in  arrears 
two  or  more  monthly  payments,  or,  if  scheduled  other  than  monthly,  when  one  scheduled  payment  is  due  and  unpaid 
for  30  days  or  more;  (4)  open-end  credit  accounts  on  which  the  customer  has  not  made  the  minimum  monthly  payment 
for  two  or  more  billing  cycles;  and  (5)  unplanned  overdrafts  outstanding  30  days  or  more  after  origination. 

Nonaccrual  loans— These  items  are  (1)  those  maintained  on  a  cash  basis  because  of  deterioration  in  the  financial 
position  of  the  borrower;  and  (2)  those  on  which  principal  or  interest  has  been  in  default  for  a  period  of  90  days  or 
more  unless  the  obligation  is  both  well  secured  and  in  the  process  of  collection,  in  which  case  it  is  considered  merely 
past  due. 

Average  banks'  percent  of  loans  past  due— Percentages  reported  are  averages  of  individual  banks’  percentages  of 
loans  past  due  with  each  bank  accorded  the  same  weight  regardless  of  size;  those  individual  bank  percentages  are 
based  on  dollar  value  of  loans  past  due.  All  figures  are  as  of  the  last  day  of  the  month  indicated. 

Loan  categories— The  loan  categories  for  this  table  correspond  to  those  for  the  report  of  condition  except  for  "Other 
loans."  "Other  loans"  includes  loans  to  financial  institutions,  loans  for  purchasing  or  carrying  securities,  loans  to  farmers 
and  all  other  loans  not  included  in  the  specified  categories.  Banks  with  assets  of  less  than  $300  million  and  no  foreign 
offices  report  commercial  and  industrial  loans  as  part  of  "Other." 

Data  for  prior  periods,  based  on  slightly  different  definitions,  may  be  found  in  the  Quarterly  Journal,  Volume  2,  Number 
1,  pp.  229-232,  Volume  5,  Number  1,  pp.  213-215  and  Volume  6,  Number  2,  pp.  117-119. 

Beginning  March  1987,  past  due  loans  for  all  national  banks  are  reported  on  a  fully  consolidated,  foreign  and  domes¬ 
tic  basis. 

The  following  is  provided  for  additional  information: 


Commercial  and  industrial  loans  past  due  by  address  of  borrower  * 

(Dollar  amounts  in  millions) 


Loans  outstanding 

Loans  past  due 

Percent 

U  S.  addresses 

$259,219.9 

$  12,078  2 

4.7 

Non-U. S.  addresses 

67,095.9 

8,799  5 

13.1 

Total 

326,315.8 

20,877  7 

6.4 

'Reported  only  by  banks  with  foreign  offices  and/or  assets  of  more  than  $300  million. 


Foreign  branch  assets  and  liabilities  of  national  banks,  December  31,  1986 

(Dollar  amounts  in  thousands) 


Assets 

Liabilities 

Cash  and  cash  items  in  process  of  collection 

$  1,172,889 

Deposits  of  U  S.  banks  (including  IBFs  and 

Balances  with  U  S  banks  (including  IBFs  and 

foreign  branches  of  U  S.  banks) 

$  13,707,709 

foreign  branches  of  U  S  banks) 

8  81 1.837 

Deposits  of  foreign  banks  (including  U  S 

Balances  with  foreign  banks  (including  U  S 

branches  of  foreign  banks  and  their  IBFs) 

33,252,682 

branches  and  agencies  of  foreign  banks  &  their 

Other  deposits . 

97,708,176 

IBFs) 

46,281,300 

Liabilities  for  borrowed  money 

7,687,712 

Securities . 

7,281,485 

Liability  on  acceptances  executed  and 

Loans,  discounts,  overdrafts,  and  leases 

outstanding  . 

3,786,860 

A,  Secured  by  real  estate . 

5,606,523 

Accrued  taxes  and  other  expenses  . 

2  356  891 

B  To  financial  institutions . 

8,635,915 

Net  due  to  other  foreign  branches  of  this  bank 

25,578,563 

C  To  commercial  and  industrial  borrowers 

49,364,967 

Net  due  to  head  office  and  U.S.  branches  of  this 

D  To  Non-U. S  govt  and  official  institutions 

9,887,631 

bank . 

26,528.928 

E.  To  all  others . 

7,393,700 

Net  due  to  consolidated  subsidiaries  of  this  bank 

4,309,438 

Less:  unearned  discount  . 

307,472 

Other  liabilities  . 

1,583,161 

Total  loans  and  leases,  net . 

80,581,264 

Customers'  liability  on  acceptances  outstanding 

4,572,620 

Total  liabilities  . 

216,500,120 

Premises,  furniture  and  fixtures . 

1,259,452 

Accruals— interest  earned,  foreign  exchange 

profits,  etc . 

2,056,142 

Memoranda 

Net  due  from  other  foreign  branches  of  this  bank 

32,327,707 

Standby  letters  of  credit . 

13,308,935 

Net  due  from  head  office  and  U  S.  branches  of 

Commercial  letters  of  credit  issued  and 

this  bank . 

14,740,586 

outstanding . 

4,040,918 

Net  due  from  consolidated  subsidiaries  of  this 

Guarantees  and  letters  of  indemnity  . 

2,680,372 

bank . 

12,640,784 

Commitments  to  purchase  foreign  currency  and 

Other  assets . 

4,774,054 

U.S.  dollar  exchange  . 

323,329,101 

Total  assets . 

216,500,120 

Total  interest  bearing  balances  included  in  items 

2  and  3 

51,261,892 

Total  interest  bearing  deposits  included  in  items 

14,  15  and  16 . 

134,778,691 

110 


Total  foreign  branch  *  assets  of  national  banks,  yearend  1953—1986 

(Dollar  amounts  in  thousands) 


Year 

Branches 

Assets 

Year 

Branches 

Assets 

1953  . 

NA 

$  1,682,919 

1970  . 

497 

$  38,877.627 

1954 

NA 

1,556,326 

1971 . 

528 

50,550,727 

1955 . 

85 

1,1 16,003 

1972  . 

566 

54,720,405 

1956 . 

NA 

1,301,883 

1973 . 

621 

83,304  441 

1957  . 

NA 

1,342,616 

1974 

649 

99,810,999 

1958 

NA 

1  405  020 

1975 

675 

111  514  147 

1959  . 

NA 

1,543,985 

1976  . 

635 

134,790,497 

1960  . 

93 

1  628  510 

1977 

629 

161  768  609 

1961  . 

102 

1  780  926 

1978 

646 

180  712  782 

1962 . 

111 

2,008,478 

1979 . 

667 

217,611.974 

1963  . 

124 

2,678  717 

1980 

672 

242  763  325 

1964  . 

138 

3  319  879 

1981 

710 

274  776  705 

1965 . 

196 

7,241,068 

1982 . 

767 

272,989.320 

1966 . 

230 

9,364,278 

1983 . 

769 

275,180,362 

1967  . 

278 

11,856,316 

1984  . 

800 

231,507,751 

1968 

355 

16,021  617 

1985 

786 

223  313  493 

1969 . 

428 

28,217,139 

1986 . 

767 

216.500,120 

‘Includes  military  facilities  operated  abroad  by  national  banks  from  1966  through  1971. 
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Foreign  branches  of  national  banks,  by  region  and  country,  December  31,  1986 


Central  America 

El  Salvador 

Guatemala 

Mexico 

Nicaragua 

Panama 


Region  and  country 


Number 


Region  and  country 


Number 


38 


2 

2 

5 

2 

27 


Middle  East 

Bahrain . 

Jordan . 

Lebanon  . 

Oman 

Qatar  . 

United  Arab  Emirates 


18 

4 

2 

4 

1 

1 

6 


South  America 

Argentina 

Bolivia 

Brazil  . 

Chile . 

Ecuador  . 

Paraguay . 

Peru . 

Uruguay . 

Venezuela 

West  Indies— Caribbean 

Bahamas  . 

British  Virgin  Islands 
Cayman  Islands 
Dominican  Republic 

Haiti  . 

Jamaica . 

Netherlands  Antilles 


174 


62 

1 

23 

35 

8 

16 

8 

17 

4 


151 


60 

2 

66 

13 

5 

1 

4 


Europe 

Austria . 

Belgium  . 
Denmark 
France  ... 
Germany 
Greece 

Ireland . 

Italy . 

Luxembourg 

Monaco 

Netherlands 

Portugal . 

Spam  . 

Switzerland 
United  Kingdom 

Asia  and  Pacific  .  .  . 


137 


1 

8 

3 
9 
9 

21 

4 

12 

2 

2 

2 

3 

8 

9 

44 


184 


Africa . 

Egypt 

Gabon 

Ivory  Coast 

Kenya 

Liberia 

Mauritius 

Senegal 

Sudan 

Tunisia  .  .  . 


17 


4 

2 

3 

1 

3 

1 

1 

1 

1 


US. 


Brunei . 

Hong  Kong  . 

India . 

Indonesia . 

Japan  . 

Korea . 

Macau  . 

Malaysia . 

Pakistan . 

Philippines . 

Singapore . 

Sri  Lanka . 

Taiwan . 

Thailand . 

Turkey  . 

Overseas  Areas  &  Trust  Territories 


3 

68 

11 

5 

21 

13 

1 

5 
8 

10 

20 

2 

8 

3 

6 


48 


Guam . 

Puerto  Rico 
Virgin  Islands 


4 

33 

11 


Total 


767 
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